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THE CATHOLIC LAWYER AND THE 
LAW DIVINE* 


“The justice of thy precepts is eternal, give me understanding and I shall 
live.” Psalm 118:144. 

BISHOP preaching to the distinguished members of 

the oldest of the honorable professions cannot do 

better, it seems to me, than present for their reflec- 
tion as a compositio loci the scriptural picture of Jesus before 
Pilate. In the manacled Victim we see the personification of 
all law, human and divine. In the sequence of the trial we see 
the most atrocious, the most brash travesty of law ever en- 
acted. The Innocent Victim was arrested by a lawless mob, 
prejudged by venal and self-indulgent representatives of the 
law, accused by suborned witnesses, and turned over to the 
angry mob, though no guilt was found in him by a weak- 
kneed judge. And to cap the insult he thought he could wash 
the blood of the Victim off his conscience with a few drops of 
water poured on his soiled fingers. 

There is here a basic treachery on the part of the lawyers 
in the case. Human dignity and personal rights were denied 
when the human exponents of the law nailed the Divine. It 
is ever thus. When lawyers try to exercise their profession 
without reference to God, they are sure to neglect the inter- 
ests of their fellowmen. Denying God, they run after the pot- 
age of materialism. They crucify humanity for a few pieces 

1 Address delivered by His Excellency, The Most Reverend Russell J. 
MeVinney, D.D., LL.D., Bishop of Providence, R. I., on the occasion of the 
Red Mass celebrated on October 17, 1953, in the Cathedral of SS. Peter & 
Paul, Providence, R. I. 
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of silver. When they deny the dignity of man they renew the 
indignity of Calvary. Now I do not presume to say that in 
this most egregious travesty of justice the lawyers were the 
only offenders. Indeed, it was a priest who sold his Master 
for thirty dirty pieces of silver. Much more heinous his 
crime. But he did go to the lawyers and they appointed the 
meager price for the blood of the Master. 

To the eternal glory of the legal profession it should be em- 
blazoned on the wall of every courtroom, when all the apostles 
had abandoned Him and one had betrayed Him, it was a 
lawyer who stood up in the solemn conclave of the Sanhedrin 
and warned them: “If this work be of man, it will die; if it 
be of God, you cannot kill it.” Gamaliel never forgot that 
his interpretation of the law must always be keyed to a con- 
scious answerability to God. No lawyer can be a good lawyer 
who does not make this conviction his vade mecum. 

Is it not fundamental, if not axiomatic, that the legal pro- 
fession should: (a) assist in the right interpretation of the 
law, so that while the rights of the individual will be secure, 
there will be no confusion of freedom and license, and (b) in 
the application of the law to particular facts, should sense an 
obligation to the common good, as well as responsibility to the 
client? The traditions of American jurisprudence bear out 
admirably this double obligation. The members of this dis- 
tinguished body have from the beginning enshrined these 
principles as sacrosanct and impressed them on their respec- 
tive generations. The founding of our nation and its estab- 
lishment in justice with constitutional guarantees are the 
work almost exclusively of the lawyers of that day. The faith 
in the democratic idea and process, so admirably expressed in 
the sonorous language of our Constitution and Declaration of 
Independence, has been preserved and zealously vindicated by 
their professional sons. 

But the continuity and integrity of this historic belief has 
been broken in our day by the infiltration of heterodox no- 
tions, born of neo-paganism, ever since the so-called “en- 
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lightenment ” of the eighteenth century has been defacing our 
greensward with its venemous efluvium. Under the influence 
of the Nietzsche-Spenser-Rousseau et al., school, many 
Americans have succumbed to a naturalism which in its denial 
of the spiriual element in man independent of the body is in 
direct contradiction with this fundamental American tenet. 
As a result of this emphasis on the material we have “ anarch- 
ism in politics and nihilism in thought.” Totalitarianism is 
but a logical deduction from the secularist point of view be- 
queathed our generation by the exponents of that retrogres- 
sing philosophy. As your antecedents laid the foundation of 
our democracy, founded in God, so it is your duty to preserve 
it intact. You cannot escape a major share of the responsi- 
bility for the political facets of our corruption. If we awaken 
to find hordes of international jackals and atheistic wildcats 
invading the sacred precinct of our homes and seducing our 
children by inane blandishments from allegiance to our 
democratic principles, it is because the watchmen of the night 
have nodded. 

The naturalists of our country, who in many beliefs can be 
identified with the so-called liberals, share a common faith 
with the Marxists in the apotheosis of the body and the prac- 
tical denial of the soul. Marx “looked on man merely as a 
bodily organism, a complex organization of matter whose sub- 
conscious drives are all ultimately economic.” If man is to be 
“ flattened to the two-dimensional level of the horse or cow ”, 
as one observer puts it, we repudiate Genesis and canonize 
Darwin. When we hear an American saying cryptically, 
“Monkeys are men without their masks”, we are reminded 
of the analysis of this false political philosophy, “The absurd 
reaches the inconceivable and monstrous when our author at- 
tempts to found a society and a government in juxtaposition 
with irresponsible beings . . . he falls into the inconceivable 
extravagance of recommending benevolence, justice, and char- 
ity to those who, not being responsible or free, cannot love, 
nor be just, nor be benevolent.” 
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An evidence of this infiltration of un-American ideas is seen 
in the hydra-headed serpent of misunderstood freedom coiling 
its oily body around our common beliefs. We believe in, and 
will die to vindicate the freedom of the individual. But to 
what insane horizons have we pushed this thesis? The con- 
eressional investigations into subversive activities have 
brought out many conflicting interpretations of the right of 
the individual to think and do as he pleases. It seems to me 
that the constitutional guarantee of personal freedom does 
not extend to the point of being a cloak for hoodlums and 
traitors to ply their perfidious trade to the destruction of all 
we hold dear. As the great Cardinal Stritch of Chicago put it 
in a similar circumstance, “ While we should be jealous of the 
freedoms of the individuals we must not forget that freedom 
is not license and that it is part of the common good, not an 
obstruction to it.” 

We have made a fetish of freedom, and like a Frankenstein, 
it threatens to destroy us. The emissaries of Moscow can go 
about the country infiltrating every group and teaching them 
their vicious doctrine. They can plot to overthrow by vio- 
lence our government, and in our blind advocacy of freedom 
we think that we must stand idly by and permit it. They and 
the so-called American liberals who have succumbed to their 
false teachings would have us believe that our Constitution 
grants the right to play the traitor and defy all questioning. 
This is the ne-plus-ultra of stupidity. Yet certain self-elected 
spokesmen for American Democracy, mesmerized by the jar- 
gon which duped the apostles of laissez-faire society, into be- 
lieving that ‘men could deny Christian morality but some- 
how go on behaving like Christians”, ery “ Noli tangere” all 
up and down the land. With the same reasoning Herbert 
Spenser thought it was wrong for the State to require drug- 
gists to put poison labels on bottles of poisonous mixtures sold 
to the general public. “ Caveat emptor”, they cried in their 
delirium. These modern tyros understand freedom about as 
well as the tycoons of another day, who because they were free 
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“employed little girls instead of mules to haul coal in the 
mines.” Permit me again to quote Cardinal Stritch, “It is 
certainly not a part of our tradition of freedom to grant li- 
cense to groups to plot against our government under the di- 
rection of a foreign power which violates and scorns native 
human rights.” Our Founding Fathers did not sow the virus 
of self-destruction when they met at Philadelphia. What a 
burlesque of democracy when the exponents of atheistic com- 
munism invoke the guarantee of freedom, which at home they 
vehemently repudiate, to plan the destruction of our nation. 
What raucous guffaws must re-echo in the Kremlin as this act 
is being put on! 

Must we in the name of democracy suffer the agents of this 
new nihilism to hold positions of importance in our govern- 
ment, as Judas once held the purse strings? The hue and cry 
against anyone who dares to exterminate the termites and 
maggots that undermine our national organism is an evidence 
of how badly we have been deceived by this false teaching. 
We have come to the incomprehensible moment in our na- 
tional history when the Benedict Arnolds have replaced the 
Lincolns. Now I submit that it is primarily the obligation of 
the legal profession to set the record right. 

Here in America we live in a secularist society. The major 
influences are rooted in material, temporal interests. If Com- 
munism has not flowered, certainly materialism has, and the 
materialistic philosophy has spawned atheistic communism. 
By yielding a point here and compromising there, we have 
practically repudiated God. The tendency is altogether too 
widespread to strip man of his spiritual being, and to reduce 
him to the abject status of a “shell thrown on the floor of a 
monkey cage”. You, Catholic lawyers, cannot be true to 
yourselves, unless you consider man as a whole and treat him 
not only as an individual but as a member of society. Man is 
a spiritual being; he is a social being. We cannot gainsay 
that. The materialists would have you consider the individ- 
ual as completely independent of social obligation, and would 
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have you repudiate any moral consideration in the interpreta- 
tion of civil law. Man has certain natural rights. These can- 
not be in conflict with the civil law. All law is founded on the 
Divine sanction. Aristotle once said, ‘‘ He who is unable to 
live in society, or who has no need because he is sufficient for 
himself, must be either a beast or a God.” 

Obviously then, a Catholic lawyer cannot adopt a Jeckel- 
Hyde attitude toward any seeming conflict. When he appears 
in court he is a person, not a legalistic automaton. Unless he 
realizes this, he runs the risk of developing a false conscience. 

Our respective interests meet in the multifarious ethical- 
juridical problems that surround us in modern society. And 
here I must repeat the principle I cited in the beginning as 
axiomatic, that in the application of the law to particular 
facts, you should sense your obligation to the common good as 
well as your responsibility to your client. Man has the natu- 
ral right to marry. Marriage is a primary society. It ante- 
dates all human laws and is the cornerstone of the larger 
society of the State. Society and human law must accept 
marriage as established by God and protect it. Our common 
belief in the sacredness of the marriage bond is spelled out in 
the juridical opinion of a Wisconsin Court: ‘‘ Marriage was 
before human law and exists by higher and holier authority— 
the Divine Order which we call the law of nature. The natu- 
ral tie of marriage is beyond the jurisdiction of divorce, as es- 
sentially without the power of law as the natural relation of 
parent and child. The power of the law over either is limited 
to legal relations. It may attaint the heritable quality of 
blood but cannot corrupt the natural blood. And the law 
which is impotent to estrange the mutual blood of husband 
and wife in the bodies of the children, cannot estrange the 
mutual bodies from whose union the children spring.” 

Out of this principle spring a whole concatenation of obli- 
gations for the consciencious lawyer, judge, and legislator. 
But let me confine myself to the question of divorce. Mar- 
riage is an indissoluble union and contract. It is also a sacra- 
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ment. The State or the civil law is obliged to protect this in- 
dissoluble contract. It must regard as sacrosanct the right of 
these individuals to marry and to remain in secure perma- 
nence in this union. The civil law has competence over cer- 
tain aspects or effects of the marriage contract and over the 
rights of the contracting parties as a result of their mutual 
commitment. Over and above this the Catholic lawyer must 
regard every valid marriage as indissoluble and subject, be- 
cause of its sacramental character, to the jurisdiction of the 
Church. 

In our synodal legislation of last year we pointed out this 
obligation in an honest and forthright manner. We did not 
enact new legislation. We simply pointed out the unalterable 
law. Any compromise, implying a neglect of this law, was 
contrary to good conscience, and had to stop. I believe the 
sunlight of truth has dissipated all confusion or misunder- 
standing. Under the circumstances I would be less than 
honest, had I not proclaimed the law. 

In doing so I was minded of the uncompromising honesty of 
Pope Innocent III when he confronted Philip Augustus of 
France who had put away his lawful wife and taken another. 
This headstrong king, who had studied with Innocent at Paris 
in his early youth, on his return from the Crusades took to 
wife Ingeborg, sister of Canute VI of Denmark. From the 
first he conceived a revulsion for his queen. He demanded a 
declaration of nullity on the grounds of this incompatibility 
or at least on the grounds of affinity. The French bishops, 
pawns of the Caesarism rampant in that day, granted the 
declaration of nullity. Rome would not recognize it. But 
Philip. Augustus in defiance married invalidly Agnes of 
Meran. Ingeborg was kept imprisoned and deprived of the 
barest necessities of life. She appealed to Innocent. He 
remonstrated with his old fellow student, but Philip was 
adamant. An interdict was placed on the whole nation, and 
Innocent was about to excommunicate Philip when that mon- 
arch capitulated. 
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It is such intransigence toward wrong that makes a good 
lawyer. May we hark back to a solemn conclave in the For- 
tress of Septizonium at the foot of the Palatine Hill. There 
the cardinals of Holy Church are met to elect a successor to 
the aged Celestine III just called to his reward. The lot fell 
to a young lawyer serving at the papal court, Lothario Conti. 
He was not a priest but a distinguished lawyer and statesman. 
And he was chosen to be Pope. He ruled the Church during a 
most trying time, and became one of the most illustrious 
Popes. His name was Innocent III. 

I think no better personification of the ideal lawyer, who 
reads his law under the guidance of the Maker of all law, 
could be found than that of the late Chief Justice Vinson of 
the United States Supreme Court. He was not only the rank- 
ing jurist of our day, but I firmly believe he was typical of the 
American lawyer. He died almost penniless and prayerfully 
recognizing his dependence on God gave back to Him his soul 
to enjoy the reward he always felt was in store for him. 


FOURTH INTERNATIONAL CONGRESS OF 
COMPARATIVE LAW 


The Fourth International Congress of Comparative Law will be held at 
Paris, August 1-7, 1954. The Congress proposes to deal with numerous special- 
ized provinces of Law, including Canon Law and Roman Law, and of Juris- 
prudence, according to a pre-arranged program of extensive subject matter. 
The interest of Scholars in the United States is invited for the purpose of 


delivering at the Congress papers representing the products of their juristic 
research, 


THE APOSTOLIC CONSTITUTION “ CHRIS- 
TUS DOMINUS ” AND ITS HISTORICO- 
JURIDICAL DEVELOPMENT 


T would seem that the question of the Eucharistic Fast, 
once regulated by the Church, is no subject of any dis- 
cussion. However, on the contrary history denies such an 

assertion. The most recent Constitution of Pope Pius XII 
“Christus Dominus” which introduced many changes for the 
people receiving Holy Communion and also for priests cele- 
brating the Holy Sacrifice of the Mass, proves the great im- 
portance of the Eucharistic Fast in the mind of the Church. 
Drinking of water, immediately before Holy Communion or 
before the celebration of Holy Mass does not break the Eu- 
charistic Fast; consuming of medicine by the sick in the form 
of liquid or solid; permission to drink a non-alcoholic bever- 
age other than water one hour before Holy Communion or 
celebration of Holy Mass; these are a few examples of the 
new regulations never known before in the history of the Eu- 
charistic Fast. 

It would be erroneous to think that the Holy See pro- 
claimed these regulations concerning Eucharistic Fast without 
considering the past tradition of the Church in this vital 
matter. This new Constitution was a need of our time, but 
on the other hand it also was the result of a long and very in- 
teresting evolution of the above mentioned fast.? 

At a glance it would be apparent that the Catholic Church 
changed the will of Christ by introducing the Eucharistic Fast 
as an obligatory law: Jesus Christ according to the Gospel 
distributed Holy Communion to His disciples just after their 
supper. In reality such an opinion is not according to reason. 
The truth is that Jesus Christ gave His apostles His Body and 
His Blood after the last supper, but He did not institute any 


1 Rev. dr. J. Piekoszewski, Le jeune eucharistique, In-8 de 126 p., Paris, 1952. 
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rite or ceremony for the receiving of Holy Communion or for 
the celebration of Holy Mass. He left it to His apostles, to 
His Church. The Church could not immediately institute 
any new rite or ceremony because, faithful to the tradition of 
the last supper, the Church celebrated the Eucharistic Sacri- 
fice in the same manner as instituted by Christ. ‘“ Ognuno 
sa,” says Carlo Chardon, “che nostro Signore non institui il 
Sacramento del Suo Corpo e Sangue se non dopo la cena legale 
e non lo diede agli Apostoli che dopo avere mangiato l’agnello 
pasquale . . . I primieri cristiani seguirono questo esempio. 
Ricevevano l’Eucharistia dopo ordinaria cena che chiama- 
vano Agape”. Of course, this “ ordinaria cena” (Agape) 
was not always connected with the Eucharist in the strict 
sense of the word. This last (Eucharist) was not always its 
(Agape) complement. Nevertheless, during the first two cen- 
turies, these two intitutions—Agape and Eucharist, were al- 
most intimately united. This fact however causes the first 
difficulty: In which manner were these two ceremonies cele- 
brated? Which was celebrated as the first and which as the 
second, Agape or Eucharist in the strict sense of the word? # 
It is very difficult to find the answer because the opinions of 
the ancient and contemporary ecclesiastical writers are di- 
vided on this subject. Some mention the Agapes, their cus- 
tom and character, but write absolutely nothing about the 
Eucharist.* Other authors write profusely about the Eucha- 
rist, but do not mention the Agapes.® Again, we find authors, 
who mention the Agapes and the Eucharist, and give priority 
to the latter as far as it concerns the time of celebration.® 
Others seem to have an absolutely contrary opinion? In 


2 Carlo Chardon, Storia dei Sacramenti, Capolago, 1835, II, 177. 


. : : ‘ 
The problem is very important, because if the celebration of the Eucharist 


followed the one of the Agape, the question of the Eucharistic Fast would 
appear as no difficulty. 


*Tertulien, Apologeticus, c. 39, Migne P. Gy Ee 46a 

5S, Justinus, I Apol., 65, Migne P. G., VI, 425. 

8S. Chrisostomus, In dictum Apostoli, n. 3, Migne P. Gy UT 257: 
7S. Augustinus, ep. LIV c. 5-7, Migne P. L., XXXII, 202. 
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view of such a discrepancy of judgements we can infer that 
during the time of the Apostles the Eucharistic Fast was 
neither a law nor a custom. It is also misleading to consider 
the third century as a beginning of the Eucharistic Fast. 
“The complete absence of formal ecclesiastical legislation in 
the writings witnessing tradition in the first centuries, render 
it impossible.” ® However, supposing the fact of a slow but 
constant practice of the Eucharistic Fast we can certainly say 
that at the end of the fourth and at the beginning of the fifth 
century the Eucharistic Fast was observed in the universal 
Church. §. Augustine in one of his letters refers so about the 
above mentioned question: ‘“‘ Liquido apparet quando primum 
acceperunt discipuli corpus et sanguinem Domini, non eos ac- 
cepisse ielunos. Numquid tamen propterea calumniandum 
est universae Ecclesiae, quod a ielunis semper accipitur? Ex 
hoe enim placuit Spiritui Sancto, ut in honorem tanti Sacra- 
menti in os Christiani prius dominicum corpus intraret, quam 
ceteri cibi. Nam, ideo per universum orbem mos iste serva- 
tur...” ® These words “ per universum orbem mos iste serva- 
tur...” decrees of the Councils or Synods “ ut a ieiunis sacra- 
menta sumantur et offerantur”?® eliminate any doubt 
concerning the universal character of this fast in the above 
mentioned time. In other words, since the fifth century the 
Eucharistic Fast was observed in the Church, oriental as well 
occidental, for the receiving of Holy Communion and for the 
celebration of the Sacrifice of the Mass. The synodal resolu- 
tions, declarations of the Fathers and the decrees of the peni- 
tential books of that time concern themselves with the Ku- 
charistic Fast as a practice strictly obligatory and punish 
severely all who neglect or break it voluntarily. ‘“ Non let 
presbytero post acceptum cibum Missas tractare.** “ Ab uni- 


8 Th. Anglin, The Eucharistic Fast, Washington, D. C., 1941, p. 8. 
9S. Augustinus, ep. LIV ad Januariwum, Migne P. L., XX XIII, 202. 


10 Th. Bruns, Concilia Apostolorum (Canones Conc. Carthaginensis c. 48) 
Berolini 1839, I, 133. 


11 Th. Bruns, op. cit., II, 239, Conc. Antissiodorense c. 19. 
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versa Ecclesia nune a ieiunis Corpus et Sanguinem Domini 
semper accipitur.” * “ Qui acceperit sacrificium post cibus, 
septem diebus poeniteat ”.’* These are but a few examples of 
the Church’s attitude at that time. In the light of these ex- 
amples we can easily understand the admonition of Theodul- 
phus Bishop of Orleans ** to his priests, that they remind the 
people to abstain from any food before Mass. In view of 
these prescriptions we can better understand the reason why 
it was forbidden to confer the “ kiss of peace ” to anyone who 
was present at Mass without observing the Eucharistic Fast.” 
Finally in the light of these resolutions we can justify the 
prominent Cardinal of Ostia, who in his Summa Aurea com- 
posed a special formula to be used by confessors, asking the 
penitents in regard to the observation or breaking the Eucha- 
ristic Fast before Mass. “ Comedisti antequam audires Mis- 
sam, cum posses audire; sed magis volebas satiare ventrem 
quam mentem.” '® 

All of these sources treating the observance of the Eucha- 
ristic Fast preceding the Council of Trent, mention nothing 
about the same Eucharistic Fast, as a strictly obligatory law. 
From the simple observance of the Eucharistic Fast, through- 
out the preceding centuries, which was merely a general prac- 
tice, the particular Council of Constance in the year 1415 
made a general law, obligatory after the confirmation of this 
Council by the Pope, three years later. This became a uni- 
versal law of the Church. ‘Cum in nonnullis mundi partibus 
quidam temerarie asserere praesument, populum christianum 
debere sacrum Eucharistiae sacramentum suscipere . . . etiam 


ae 8. Isidorus Hispalensis, De ecclesiasticis officus, I, 18, Migne P. L., LX XI, 


13 Das Buchbuch Theodor’s von Canterbury, H. J. Schmitz, Die Bussbiicher 
und die Bussdisciplin der Kirche, Mainz 1883, p. 534. 


14 Mansi, XIX, 193. 


15H. J. Schmitz, Die Bussbiicher und das kanonische Bussverfahen, Dussel- 
dorf, 1898, p. 184. 


16 Hostiensis, Summa Aurea, Coloniae, 1612, V, 49. 
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post coenam, vel aliis non ielunum .. . contra laudabilem Ec- 
clesiae consuetudinem rationabiliter approbatam ... hoe prae- 
sens Concilium Constantiense ... adversus hunce errorem saluti 
fidelium providere satagens declarat, decernit et definit. Quod 
licet Christus post coenam instituerit et suis discipulis admin- 
istraverit hoe venerabile Sacramentum, tamen hoc non ob- 
stante, sacrorum canonum auctoritas laudabilis et approbata 
consuetudo Kcclesiae servavit et servat, quod huiusmodi 
Sacramentum non debet confici post coenam, neque a fidelibus 
recipi non ieiunis, nisi in casu infirmitatis aut alterius neces- 
sitatis, a lure vel Eccesia concesso vel admisso”’.2* This de- 
cree was of such great importance, that even the Council of 
Trent, though proclaiming many rules, concerning the Eucha- 
rist and the Sacrifice of the Mass, did not change or add any- 
thing concerning the Eucharistic Fast. Likewise the succeed- 
ing Synods or Councils, which at times treated this question, 
proclaimed only the practical aspects of this fast, but did not 
discuss the question, once regulated by the Council of Con- 
stance. The only person who declared his opposition was the 
founder of the protestant church, Martin Luther. He dis- 
liked everything that reminded him of the Catholic Church; 
he condemned all of its laws and institutions; he rejected the 
law governing the Eucharistic Fast. His fallacious reasoning 
was short and simple: Jesus Christ instituted the Eucharist 
after the last supper. He distributed His Body and His Blood 
to the Apostles after they had partaken of food, and com- 
manded them to continue His Eucharistic Sacrifice until the 
end of time. Instead of fulfilling Christ’s will, the Catholic 
Church introduced its own rules, changing the command of 
its Founder, and therefore, was deprived of any authority. 
“Furor esset prohibere et condemnare quod Christus ipse nec 
prohibuisset nec condemnasset. Quanto magis furor furorum 
est prohibere et condemnare id, quod scias certo, Deum ipsum 
in persona proppria et immediata statuisse et ordinasse.” ™* 


17 Mansi, X XVII, 727. 


18M. Luther, Die Zirculardisputation de concilio Constantiensi, Luther’s 
Werke, ed. H. Bohlan, Weimer 1883, XX XIX, 9-39. 


124 THE JURIST 


These are Luther’s expressions. He knew the history of the 
last supper, but could not or did not want to understand the 
reason why the Catholic Church introduced the law of Eu- 
charistic Fast. He quotes words from Holy Scripture, but 
interprets them for his own purposes. He finally proclaims a 
necessity of a rich food in order to obtain richer effects of 
prayer or Holy Communion, but fails to admit that such an 
opinion is devoid of logic and reason. “ Horrenda sane et 
plane diabolica audacia,” writes S. Bellarmine about him. 
Obiicit (Lutherus) exemplum Christi, qui post coenam Sacra- 
mentum instituit et ministravit, sed hoe est iam a Cypriano 
et Augustino solutum . . . Obiicit Christum id liberum re- 
quisse, proinde liberum esse debere. Respondeo: multa Chris- 
tus per se non praecepit quae tamen libera esse noluit .. . 
Obiicit cibo sumpto hominem esse aptiorem ad Commun- 
ionem quam ieiunum, quia post cibum sumptum caput solet 
esse purgatius, os mundius, halitus incorruptior . . . Re- 
spondeo: magis nos movere debet apostolica traditio et totius 
Ecclesiae consuetudo, quam ista Lutheri philosophia ”’.”® 
With the passing of Luther, the Church to this day observes 
the Eucharistic Fast without any discussion about its juridical 
character. However the same Catholic Church always under- 
stood the new conditions of life, with the passing of centuries, 
and accordingly relaxed the strict law of Eucharistic Fast to 
better lead the faithful to God. For this reason the Church 
permitted the dying to receive Holy Viaticum without observ- 
ing the Eucharistic Fast. For this reason likewise, the Church 
permitted the sick to receive Holy Communion often, espe- 
cially since the time of Pope Pius X. Finally, for this reason 
the Church gave special dispensations from the Eucharistic 
Fast for the laboring class, for the aged, for all who reasonably 
needed such a relaxation. The most recent dispensation, is 


the last Constitution of Pope Pius XII, “ Christus Dominus ” 
dated January 6, 1953. 


19§, Bellarminus, De Eucharistia, Ingolstadii, 1588, pp. 1124-27. 
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It is very characteristic that the Holy See, in proclaiming 
such a dispensation, reminded all of the faithful capable of 
observing the present regulations contained in Canon Law, 
that they should continue to do so. Two facts should be kept 
in mind: the dispensation and the obligation of keeping the 
Eucharistic Fast are seemingly different but both in mutual 
harmony. If on the one hand the Holy See dispenses from 
the Eucharistic Fast those who are sick, or who work hard, it 
is because these individuals have a real reason to benefit by 
the relaxation of the above mentioned fast. If on the other 
hand the Holy See is strict in insisting that priests and faith- 
ful, who are able to observe this fast, even with a certain in- 
convenience, must do so, it is due to respect for the Holy Eu- 
charist. 

In 1947 the Holy See granted France a broad dispensation 
from the Eucharistic Fast upon the petition of the French 
Bishops. The needs of modern life were understood, but at 
the same time the dispensation was limited for one year, be- 
cause every new change besides having good effects, may also 
bring about harmful consequences. ‘Dans une année,” 
writes the Secretary of the Holy Office to the Archbishop of 
Paris, “ Votre Eminence, ayant remis les avis des autres 
évéques de France, enverra a la Supreme Congrégation du St. 
Office les rapports demandés et en particulier, l’information 
des sentiments des fidéles au sujet de ces modifications et, ce 
dont Dieu nous préserve, des inconveniants qu’ il en serait re- 
sulté”’.2° With the help of God, may the new dispensation 
prosper for the attainment of the best possible results. 


Rev. JOHN PIEKOSZEWSKI 


20 La Semaine religieuse de Paris, Nov. 15, 1947, p. 1410. 


THE PRENUPTIAL INVESTIGATION * 


N June 29, 1941, the Sacred Congregation of the Sacra- 
ments issued an Instruction Sacrosanctum matrimonn 
giving more precise norms for the prenuptial investi- 

gation; + the prescripts of this Instruction are to be observed 
in all dioceses as the official explanation of the canons in the 
Code dealing with this investigation. This paper will attempt 
to discuss some of the salient points of the Instruction. 

The pastor who is obliged to conduct this investigation. 
The responsibility for conducting this investigation lies on the 
pastor, even though some one else is to perform the marriage. 
The pastors of the parties are those who have a right to assist 
at their marriage in accordance with canon 1097, $1. There- 
fore the pastor of the groom is the pastor of the parish in 
which the groom has a domicile, a quasi-domicile, residence of 
a month’s duration prior to the marriage, or in the case of a 
vagus, the parish in which he actually resides at the time of 
marriage; likewise, the pastor of the bride is the pastor of that 
parish in which the bride has a domicile, a quasi-domicile, a 
month’s residence prior to marriage, or if she be a vaga, of the 
parish in which she actually resides at the time of the mar- 
riage.” Anyone of these various pastors has a right to assist 
at the marriage; naturally only one will be chosen to do so, 
and this will usually be the pastor of the bride.* The one thus 
chosen automatically assumes the duty of conducting the pre- 
nuptial investigation. Thus, the pastor who assists at the 
marriage, or who grants permission or delegation to some one 


* Address delivered at the Regional Meeting of The Canon Law Society of 
America, held at Pueblo, Colorado, October 14-15, 1952. 


1S. C. de Sacramentis, instr. 29 iun. 1941—AAS, XX XIII (1941), 297-318; 


T. Lincoln Bouscaren, 8.J., The Canon Law Digest (2 vols., Milwaukee: Bruce 
Publ. Co., 1934, 1943), IT, 253 sq. 


2 Canon 1097, § 1. 
3 Canon 1097, § 2. 
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else to perform the marriage, is the one obliged to conduct 
this investigation. This obligation obliges the pastor per- 
sonally; a just cause, however, and not necessarily a grave 
one, will permit the pastor to commit the duty of investigat- 
ing to another.® Thus it is customary for pastors to commis- 
sion their assistants to share this obligation of investigating. 

It is apparent from the wording of the Instruction that the 
Sacred Congregation desires that whenever possible the groom 
is to be investigated by his own pastor: “the pastor of the 
groom, however, either on his own accord, or at the instance 
of the groom or of the bride’s pastor shall institute an ex- 
amination to make sure of the free state of the groom, and 
upon conclusion of this investigation shall send at once to the 
bride’s pastor written proof thereof along with such other re- 
quisite documents as may be found in his parish archives.” ® 
This applies equally, of course, to the pastor of the bride in 
the case where the pastor of the groom is to assist at the mar- 
riage. 

The residence of the parties. The pastor usually has no 
difficulty if the party is known to him or has been a parish- 
ioner of long standing. But the question of determining 
domicile or quasi-domicile in the case of one who has recently 
arrived in the parish is often a problem. If such a person 
does not intend to remain in the parish for at least six months, 
the only remaining method of establishing competence is the 
possibility of a month’s residence in the parish prior to the 
date of the marriage. If the person is actually a vagus, the 
pastor may not assist at the marriage, except in case of neces- 
sity, without first obtaining permission from the Ordinary or 
from a priest delegated by the Ordinary.” 

4 Thomas B. Fulton, The Prenuptial Investigation, The Catholic University 


of America Canon Law Studies, n. 274 (Washington: The Catholic University 
of America, 1948), p. 58. 


5 Felix M. Cappello, Tractatus Canonico-Moralis de Sacramentis, Vol. V, 
De Matrimonio, 5. ed., Romae: Marietti, 1947, n. 151. 


6S. C. de Sacram. instr., n. 4, a). 
7 Canon 1032. 
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The Instruction also directs the pastor to ascertain in what 
dioceses the party has lived for at least six months after hav- 
ing attained the age of puberty, i.e., after the completion of 
the groom’s fourteenth year, or after completion of the bride’s 
twelfth year.2 Inquiry is to be made as to the reasons for 
residence in these different dioceses, as to the duration of this 
residence, and the names of the different parishes in which the 
party lived in each diocese. Thus it is obviously the mind of 
the Sacred Congregation that proofs of the free state of the 
party are to be sought in these various places. 

What, then, is the extent of the pastor’s obligation in this 
regard? Is it necessary for him to seek these additional proofs 
in every case in which a party has lived in other parishes for 
the required period of six months after the age of puberty? 
Or are such proofs required only in cases in which there is 
positive doubt or suspicion as to the free state of the party? 
I would say that these additional proofs should be required 
only when the proofs already supplied seem to be insufficient. 
For the pastor, the answer would seem to be that each case of 
multiple successive residence should be referred to the Ordi- 
nary.’ In arriving at this conclusion, one must keep in mind 
the legislation of the Code concerning the proclamation of the 
banns and other investigations regarding the parties’ freedom. 
Canon 1023 states that when the parties have lived in several 
parishes for periods of six months or more after puberty, the 
pastor is to refer the matter to the Ordinary, who in turn is to 
decide whether the banns should be called in each parish, or 
whether other proofs or even conjectures will suffice to con- 
firm the free state of the parties. 

Personally, I fail to see the precise importance of the publi- 
cation of the banns in such cases; it would seem that pres- 
ently banns have acquired the position of a mere public an- 
nouncement. For if the publication of the banns has real 
probative value, it should not be restricted to marriages be- 


8 Canon 88, §2; 8. C. de Sacram. instr., Allegatum I, n. 4. 
® Fulton, op. cit., pp. 75-76. 
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tween Catholics, since it is equally desirous to ascertain the 
freedom of the parties to a mixed marriage. My own conclu- 
sion is that the testimony of reliable witnesses secured under 
oath would be more valuable in this matter than the publica- 
tion of the banns. I suppose my outlook on this is consider- 
ably influenced by the fact that about forty percent of the 
marriages in the Diocese of Amarillo are mixed marriages. 

Be that as it may, in the cases of six months’ residence un- 
der consideration, the pastor’s obligation is to report the case 
to the Ordinary, who then judges from the circumstances 
what course is to be followed. The pastor, therefore, should 
not proceed with the marriage without this reference to the 
Ordinary, who may demand that the banns be published in 
these various parishes, or may be satisfied with other indica- 
tions of freedom to marry, such as the testimonial letters of 
the various pastors or the sworn statements of witnesses. 
Very likely this reference to the Ordinary could take place at 
the same time when the documents are presented for the 
“ Nihil Obstat”’ in those cases in which the latter is de- 
manded. 

The Baptismal status of the parties. As an important ad- 
junct to the prenuptial investigation, the pastor shall ask both 
parties to present their baptismal certificates, unless one or 
both were baptized in his parish.’® If the baptism was con- 
ferred in his own parish, the pastor need only consult the 
parochial register for verifying the baptism—which of course 
he is obliged to do. If the marriage is to be celebrated with 
a dispensation from the impediment of disparity of cult, of 
course, only the Catholic party shall have to produce a certifi- 
cate of baptism. But if the non-Catholic party is baptized, 
he should be asked to furnish a baptismal certificate if pos- 
sible. The pastor should not be content with a bare assurance 


10 Canon 1021, § 1. 

11 Hugene Henry Sullivan, Proof of the Reception of the Sacraments, The 
Catholic University of America Canon Law Studies, n. 209 (Washington: The 
Catholic University of America, 1944), p. 81. 
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from the Protestant that he or she has been baptized, but 
should try to secure a certificate or to establish the fact of 
baptism through the testimony of witnesses.12 However, the 
helpful result reasonably to be expected does not warrant an 
extensive investigation to establish with moral certainty 
either the fact of baptism or the validity of the baptism. 
Therefore, for a reasonable cause, the pastor is absolved from 
a detailed investigation; however, he should request a dis- 
pensation from the impediment of disparity of worship ad 
cautelam.* Practically, there will always remain some doubt 
as to the validity, even after the fact of baptism is estab- 
lished; consequently, it is a practice in our chancery to grant 
all dispensations from mixed religion with the dispensation 
from disparity of cult ad cautelam, regardless of whether it 
has been requested in the petition. 

Since the object of a baptismal certificate is also to establish 
the freedom of the Catholic party to marry, a recent certifi- 
cate is required—issued not more than six months before the 
date of the marriage.** Only a recent inspection of the bap- 
tismal record will show what this testimonial is designed to 
prove, namely, not only the baptism, but also the freedom 
from certain public impediments which are required by law to . 
be recorded there.*® In cases where such a recent certificate 
is not obtainable, an older one will suffice, as long as the free- 
dom to marry is sufficiently evident from other sources. 

Only in the case where an official certificate cannot be ob- 
tained, can it be supplied by other proof.** Proof of the re- 
ception of baptism can usually be had by means of oral testi- 
mony.'' If a person was baptized in adult age, his own 


12 Fulton, op. cit., p. 84; Sullivan, op. cit., p. 81. 
13 Fulton, loc. cit.; Sullivan, op. cit., p. 92. 

14§. C. de Sacram. Instr. n. 4, ¢). 

15 Canon 470, §2; canon 1988. 

16 Cappello, op. cit., n. 148. 


17 Canon 779; P. Gasparri, Tractatus Canonicus de Matrimonio, ed. nova 


ad mentem Codicis Iuris Canonici, 2 vols. (Romae: Typis Polyglottis Vaticanis 
1932), I, n. 141. 
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testimony concerning his baptism, given under oath, will suf- 
fice to establish the fact. It is the common opinion of canon- 
ists and moralists that the testimony of one reliable witness 
will constitute sufficient proof of the reception of baptism, be- 
cause in this instance the rights of another are not jeopardized 
by the given testimony in the sense of canon 779.18 The law 
does not require that those who testify to the baptism of an- 
other do so under oath; this is required only in the case in 
which one testifies concerning his own baptism. The Instruc- 
tion, however, requires that witnesses testify under oath, thus 
indicating that it is the mind of the Holy See that all impor- 
tant testimony be given in this manner. 

If the person is professedly a Catholic, yet can produce 
neither a certificate nor witnesses to establish the fact of bap- 
tism, the pastor must refer his doubtful case to the Ordinary, 
indicating any presumptions in favor of the baptism, if there 
be such.?® If the person can present a certificate of confirma- 
tion or of First Holy Communion, or if he was born of Cath- 
olic parents who were faithful to their religion and who 
brought up their children as Catholics, the presumption in 
favor of baptism seems strong enough to permit the celebra- 
_ tion of the marriage.*® The pastor, however, should await the 
decision of the Ordinary as to the course to be followed. 

If after a diligent investigation, the fact of Catholic bap- 
tism is still doubtful, the person should be baptized condi- 
tionally; this is the only way in which the doubt may be re- 
solved, and in which proper care may be taken for the 
individual’s own salvation and for the validity of the sacra- 
ment he is about to receive.”* Of course, the marriage should 
be performed under these circumstances only when the party’s 
freedom to marry has been sufficiently proved from other 


sources. 


18 Fulton, op. cit., p. 83. 

19 Canon 1031, §1, n. 1. 

20 Cappello, op. cit., n. 148. 
21 Sullivan, op. cit., pp. 90-91. 
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Testimonial Letters and the Nihil Obstat. Whenever the 
pastor of the groom and the pastor of the bride belong to dif- 
ferent dioceses, the Instruction demands that the pastor of 
the groom forward the results of his investigation through his 
own chancery office to the pastor of the bride, and vice versa 
when the marriage is to take place before the pastor of the 
eroom2? This chancery office, before sending the documents 
on to the pastor who will perform the marriage, issues testi- 
monial letters bearing witness to the freedom of the party in 
question to enter marriage. Usually such testimonial letters 
consist of a simple annotation signed by the Chancellor and 
stamped with the diocesan seal. What is to be done if the 
pastor who is to assist at the marriage receives these docu- 
ments directly from the other pastor without the testimonial 
letters? Ordinarily, if there is time, the papers should be sent 
to chancery of the other diocese for issuance of testimonial 
letters. However, if time does not permit, since the testi- 
monial letters are only granted on the strength of the investi- 
gation as conducted by the pastor of the party, this step may 
be omitted, and a suppletory oath demanded from the party, 
if deemed necessary.”* 

The Sacred Congregation greatly desires that Pastors, be- 
fore assisting at a marriage, obtain the permission of their 
own Curiae—a Nihil Obstat as it is called. However, when the 
pastors are of different dioceses the Congregation orders this.*4 
Thus we see that when pastors are of different dioceses, the 
pastor of the groom should send the documents of his investi- 
gation to his own chancery for the testimonial letters; this 
chancery will forward the documents to the pastor of the 
bride, who will add them to his own investigation of the 
bride’s freedom, and send all the documents in to his own 
chancery for the Nihil Obstat. Many dioceses have carried out 
the expressed desire of the Sacred Congregation by ruling that 


228. C. de Sacram. Instr. n. 4, a). 
23 Fulton, op. cit., p. 164. 


24. C. de Sacram. Instr. n. 4, a). 
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the Nihil Obstat must be secured for all marriages; others have 
gone part way. The Diocese of Amarillo demands in addition 
to the minimum required by the Instruction, that the Nihil 
Obstat be secured for all mixed marriages; thus in this dio- 
cese, the Nihil Obstat is not required for marriages between 
two Catholics with residence in the diocese. What about the 
case when both parties are from another diocese? In the case 
where the parties, for one reason or another, are being sent by 
their own pastor, or go of their own accord, to another state, 
it would seem that the proper pastor should conduct the in- 
vestigation and secure the necessary dispensations and Nihil 
Obstat from his own diocese. The pastor to whom the parties 
are sent as a matter of convenience could then proceed with 
the marriage without consulting his own chancery. This par- 
ticular problem is not envisaged by the Instruction, and the 
solution here given is subject to particular diocesan regula- 
tions. 

In order to secure the Nihil Obstat, the pastor who has the 
right and who intends to assist at the marriage is to send in 
good time to his chancery office whatever documents he has 
received concerning the marriage, and any other written acts 
pertinent to the case, together with an examplar or summary 
account of the status of the parties. This summary transcript 
is used by the chancery in granting the Nihil Obstat ; it is like- 
wise used by the pastor who gives permission for the marriage 
to be celebrated outside his own parish. 

If it is impossible to forward the required documents to the 
chancery, and to receive the Nihil Obstat in time for the mar- 
riage, the pastor should contact the Ordinary if time permits. 
If even this course cannot be followed, the pastor may proceed 
with the marriage, provided that as a result of his investiga- 
tions he is morally certain of the freedom of the parties to 
marry.”” 

The Preservation of the documents. The Instruction indi- 
cates that all the documents are to be preserved in the chan- 


25 Fulton, op. cit., pp. 164-165. 
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cery which issues the Nihil Obstat, and the summary tran- 
script is returned for the parish archives: The form of granting 
the Nihil Obstat begins: “ Visis documentis huic Curiae 
exhibitis ibique asservatis. .. .”?* The word “Jbi” here 
could refer only to the chancery archives; on the other hand, 
the Instruction, after explaining the use of the summary tran- 
script, notes: “ Afterwards it is carefully kept in the archives 
of the parish where the marriage took place.” ** However, it 
is customary in most dioceses to return all the documents for 
preservation in the parish archives in which the marriage 
takes place.28 Such disposition of the documents is surely 
within the power of the Ordinary, and greatly relieves the 
burden of filing in the chancery office. Furthermore, where 
the Nihil Obstat must be secured for only part of the mar- 
riages, keeping the documents for these marriages in the chan- 
cery would result in a split—documents for some marriages in 
the chancery, some in the parish archives. Of course, in dio- 
ceses where the Nihil Obstat must be obtained for all mar- 
riages, this would be no problem, for all the documents for all 
the marriages would be either in the chancery or in the parish 
archives. In such cases, however, in which the documents for 
all marriages are to be kept in the parish files, the summary 
transcript would seem to be useless repetition, since its origi- 
nal purpose—to form a record in the parish files—would be 
obviated. Of course, one might say that in cases where the 
marriage documents are kept in the parish files, the transcript 
should be kept in the chancery files. At any rate, in the 
Diocese of Amarillo the regulation is that all papers pertain- 
ing to a marriage be kept in the parish archives (exclusive, of 
course, of the petition for dispensation, which is kept in the 
chancery files); and the place for Nihil Obstat and other re- 
quired information is inserted at the end of the regular pre- 
nuptial questionnaire. As a matter of fact, in some places, 


268. C. de Sacram. Instr. Allegatum V. 
278. C. de Sacram. Instr. n. 4, a). 


28 Fulton, op. cit., p. 168, n. 7. 
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the use of the summary transcript has led to the custom of 
sending merely this summary and not the complete prenuptial 
papers to the Chancery when applying for the testimonial 
letter or a Nihil Obstat as the case may be. It would seem, 
then, that the Ordinary has the right to make a regulation 
that marriage documents be preserved in the parish archives. 
Furthermore, the preservation of the papers at the church 
where the marriage was actually contracted seems more con- 
sonant with the main purpose which is to be served. For if 
the marriage should be called into question at a later date, it 
would be of greater convenience to have the pertinent docu- 
ments at the church where the marriage was celebrated.”? In 
the event the marriage takes place in a non-parochial church, 
it is preferable that the papers be preserved in the parochial 
church of the parish in which the marriage was celebrated. A 
note to this effect should be appended to the registration of 
the marriage in the register of the church of celebration.*° 


Rey. ARCHIBALD M. Borroms 
Amarillo, Texas 


29 Fulton, op. cit., p. 166. 
30 Fulton, op. cit., p. 166. 


FIVE EXAMPLES OF JURIDICAL BASIS 
FOR INSTITUTION OF MARRIAGE 
CASES * 


N Canon 1709 we read that after seeing that the matter is 

one of the proper competence and that the petitioner has 

a right to appear in court, the Judge or the Tribunal shall 

as soon as possible either accept or reject the introductory bill 

of complaint, adding in the latter case the reasons for reject- 
ing it.? 

The Canon speaks of the Judge or the Tribunal, that is the 
one Judge who would act in informal marriage cases and the 
Tribunal of three Judges who would act in formal cases. 
Thus both informal as well as formal trials must be intro- 
duced by the presentation of what the Canon calls the Libel- 
lus, the Introduction Bill of Complaint. For formal trials there 
must certainly be such a Libellus or Petition as it is generally 
called, as is seen in Canon 1970: “ The Tribunal cannot try or 
decide any matrimonial case unless an accusation or petition 
has first been made.” ? Of course, it is well known that in in- 
formal cases the lzbellus need not be as detailed as in formal 
cases. Just as the complete handling of informal cases is 
much shorter, more streamlined shall we say, than that of the 
formal cases, so too the Libellus introducing them can well be 
very short in comparison with that presenting the formal 
cases. As Doheny says, ‘“ The main and essential facts of the 
case together with a petition of some sort suffice in summary 
trials.” * 


* Address of the Reverend James J. Rabbitt, Defensor Vinculi, Archdiocese 
of Santa Fe, delivered at the Southwest Regional Meeting of The Canon Law 
Society of America, held September 29 and 30, 1953, at Santa Fe, New Mexico. 


1“Tudex vel tribunal postquam viderit et rem esse suae competentiae et 
actori legitimam personam esse standi in iudicio debet quantocius libellum 


aut admittere aut reiicere, adiectis in hoc altero casu reiectionis causis.” 


2“ Tribunal collegiale nullam causam matrimonialem cognoscere vel definire 
potest, nisi regularis accusatio vel iure facta petitio praecesserit.” 


3 Canonical Procedure in Matrimonial Cases, II, 156. 
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The question that comes to mind on reading Canon 1709 is 
this: “ On what basis will the Judge or the Judges be able to 
decide either to accept or reject the petition?” To all who 
have come to this Conference the question is practical, though 
in varying degrees. Certainly to all Priests the better under- 
standing of any part of the Code, the Church’s own law, is 
practical. Still more practical is the question to those of us 
in parish work, who at any time may be called upon to help, 
in the capacity of either adviser or procurator, in the drawing 
up and presentation of the Petition of one of our own parish- 
ioners. And most practical of all is the question to the mem- 
bers of the various diocesan curiae, to those who will have to 
see that the decision to accept or reject a Petition is made. 

The purpose of the present paper is to answer that ques- 
tion, not exhaustively as in a formal treatise, for I admit that 
I have neither the time nor certainly the ability to do so, but 
rather by giving five examples of juridical basis for the insti- 
tution of marriage cases. 

I.—As my first example, I want to read to you in large part 
the Plaintiff’s petition introducing a formal trial to the curia 
of a certain diocese. This case was later sent to our own curia 
as the court of Second Instance: 

“T was born on December 19, 1904 at 

I was baptized when I was about one year old in the Epis- 
copal Church of that place. 

I am now a member of the Parish of 
there since Sept. 24, 1948. 

I have been married twice, in 1928 and in 1942. My first 
husband was presumably baptized in the Methodist sect, al- 
though he would not state so, having refused to answer any 
questions. After the marriage ceremony there never was any 
cohabitancy. A civil decree of divorce has been granted. My 
second husband died in 1944. 

I claim that the diriment impediment of lack of consent 
now exists and has existed from the beginning for these rea- 
sons: I married my first husband at the request of my parents 


, having lived 
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and to give my unborn child a name. I never considered my- 
self married. There was no consent on my part to bind my- 


self. 


After the ceremony there never was any cohabitancy. 


In proof of these statements I beg you to summon as wit- 
nesses my mother and two other witnesses (whose names and 
addresses are given in the petition). . 

I enclose exhibits and documents in proof. These are de- 
scribed as listed below: 


a. 
b. 


Copy of license of my first marriage. 
Decree of divorce. ‘The custody of our child was 
awarded to me. 


. Affidavit of my mother about my birth and my baptism 


as a child in the Episcopal Church. 


d. Certificate of my Catholic baptism. 


k. 


. Affidavit of my mother to the effect that I simply had to 


get married to remove the disgrace, and to the effect that 
I did not have to live with my husband. 


. Affidavit of my mother to the effect that I never lived 


with him after the marriage ceremony. 


. Affidavit of second witness to the effect that I never 


lived with my husband after the ceremony. 


. Affidavit from another witness to the effect that my first 


husband and I continued to live with our respective 
parents. 


. Affidavit of still another witness to the same effect. 
. My own affidavit to the effect that I never lived with my 


first husband after the marriage ceremony; that I mar- 
ried solely because I was told that I had to get married, 
etc.; that I tried repeatedly to get a written statement 
from my husband and from his father; that my pastor 
tried too, but to no avail. ‘ 

Death certificate of my second husband. 


I, therefore, humbly ask that this marriage be declared null 
and void from the beginning on account of the existence of the 
impediment of lack of consent.” 
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From the fact that the case was forwarded to the Court of 
Second Instance, you know that the petition was accepted. 
Without showing whether it was the Defender of the Bond or 
the Procurator for the Plaintiff.who so appealed it, I am not 
indicating the decision of the Tribunal. But that is not im- 
portant here. Here we are not interested in the value of the 
documents, proofs and testimonies of the trial. All we want 
to know is “ Did the Tribunal have a juridical basis for ac- 
cepting the Petition? ” 

The qualities of an acceptable Petition are found in canon 
1708: The Introductory Bill of Complaint must: 


1. Indicate before what Judge the case is to be introduced, 
what request is made, and from whom it is asked. 

2. Indicate, at least in a general way, what law the Plaintiff 
relies on to prove his allegations and assertions. 

3. Be signed by the Plaintiff or his Procurator, giving the 
date and the place where the Plaintiff or his Procurator 
lives. 


The Petition in question was signed by both the Plaintiff 
and her Procurator; it was sent directly to the Ordinary of 
the Diocese in which she was then living and in which she had 
been married and lived for many years, at least for the entire 
period covered by her two marriages. The Tribunal knew 
then that there could not be any question as to their compe- 
tency to accept and try the case. The Petition was very clear 
as to its intent, namely the declaration of nullity of the Plain- 
tiff’s first marriage. No question here. The Judges could fur- 
ther see that the Plaintiff had a right to submit the Petition, 
for Canon 1971 says that in all cases of separation or nullity 
the spouses have the right to attack their marriage, unless 
they themselves were the cause of the impediment. Even 
though she had been the cause of the impediment of lack of 
consent, the Judges decided that she had not done that in a 
knowing and culpable manner. That the cause of nullity 
must be culpably so is shown in Article 37, paragraph 1, of the 
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Instruction “Provida”: “A consort is estopped from im- 
pugning the marriage if he or she was the culpable cause 
either of the impediment or of the nullity.” Doheny says 
that, “ A consort is considered to be the culpable cause of the 
impediment when he or she knowingly or willfully placed 
some obstacle calculated to render the marriage invalid. 
Similarly, if a consort knowingly or willfully neglected to re- 
move some obstacle calculated to render the marriage invalid, 
such a party would be looked upon as a culpable cause of the 
nullity of the marriage.” * 

And finally the Judges could see along what line of argu- 
ment the Plaintiff intended to proceed, namely relying upon 
Canons 1081, 1082 and 1086, which deal with consent and the 
lack of consent in marriage. 

Since all the requirements of an acceptable Petition had 
been met with in this particular Petition, the Judges rightly 
decided that there was a juridical basis for the institution of 
this case. 

II.—As a second example, I should like to refer to another 
case presented here in the Court of Second Instance. With- 
out going into detail about the Petition, for it was drawn up 
in a very complete and scholarly manner by the Plaintiff’s 
Procurator, I want to dwell on just one point. After due con- 
sideration even before the Petition had been written, it was 
seen that the only point that would cause any difficulty was 
the question as to whether the Petitioner would have the 
right to attack his marriage, since he had clearly been the 
culpable cause of the nullity of his marriage. As we have al- 
ready seen in Canon 1971, paragraph 1, $1, the spouses do 


4Cf. op. cit. (1. ed.), p. 88; AAS, XXXIV (1942), 241: a reply of the Pon- 
tifical Code Commission: Utrum secundum canonem 197 1, §1,n. 1 et responsum 
diei W iulii 1983 ad II (AAS, XXV, 345), inhabilis ad accusandum matri- 
monium habendus sit tantum coniux, qui sive impedimenti sive nullitatis 
matrimonii causa fuit et directa et dolosa, an etiam coniux qui impedimenti 
vel nullitatis matrimonii causa exstitit vel indirecta vel doli expers. Reply: 
affirmative ad primam partem; negative ad secundam. 


FIVE EXAMPLES OF JURIDICAL BASIS 141 


not have the right to impugn their marriage if they have been 
the culpable cause of the nullity.® 

Taking a very laudable personal interest in the merits of 
this possible case, the Most Rev. Ordinary himself wrote up 
the apparent facts of the case and petitioned the Sacred Con- 
gregation of the Holy Office for the right to accept the case for 
trial. In reply the Holy Office granted to the Ordinary the 
faculty by which the Plaintiff, even though he had been the 
culpable cause of the nullity, having excluded the essential 
requirement of indissolubility, could appear in court as the 
Plaintiff. 

The restraint placed upon the Plaintiff by Canon 1971 hav- 
ing been lifted by the action of the Holy Office, the Plaintiff 
was then allowed to present his Petition through his Procura- 
tor. Having before them the reply of the Holy Office, and 
seeing that all the other requirements of an acceptable Peti- 
tion had been met, the Judges of the Tribunal issued the fol- 
lowing order: “ Considering the Petition that has been filed 
in this case, and considering the Canon Law applicable 
thereto, and after having heard the Defender of the Bond, he 
interposing no objections, it is ORDERED, ADJUDGED and 
DECREED by this Court that this Court has jurisdiction 
over the subject-matter of this case, and that the trial be pro- 
ceeded with in conformity with the prescriptions and regula- 
tions of Canon Law.” Here too the Judges decided that there 
was a juridical basis for the institution of this matrimonial 
case. 

III.—Now to the third example. As in the previous ex- 
amples, lack of consent is given as the grounds for the alleged 
invalidity of the marriage. That the petitioner was the culpa- 
ble cause of the invalidity was readily admitted by all. The 
case was further complicated by the fact that the Plaintiff 
was a non-Catholic. The case was introduced not by the 
Plaintiff but by the Promoter of Justice. 


5“ Habiles ad accusandum matrimonium sunt coniuges in omnibus causis 
separationis et nullitatis, nisi ipsi fuerint impedimenti causa.” 
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The office of Promoter of Justice is outlined in Canon 1586: 
“ Let there be set up in the diocese a Promoter of Justice both 
for contentious cases in which, in the judgement of the Ordi- 
nary, the public good may be called into question, and for 
criminal cases.” ® The Promoter of Justice has the right and 
the duty to protect properly the public good of the Church as 
a whole. He cannot regard the rights of individuals except 
only incidentally, that is, inasmuch as those rights have a 
bearing on the public good of the Church. As such he has the 
right and the duty to attack the marriage of those persons 
who, because of their own culpability, were the cause of the 
invalidity of their marriage and as such unable to attack it 
themselves, if by so doing he ean protect the public good of 
the Church. He may even attack the validity of a marriage 
upon the denunciation of a non-Catholic party to it, even 
without the permission of the Holy Office, if the public good 
of the Church, in the judgment of the Ordinary, so requires. 
He, then, attacks a marriage, not to vindicate the rights of 
guilty parties or of non-Catholic parties to appear in court, 
for they have no such rights, but rather to protect the rights 
of other interested parties, whose rights are constituted in the 
public good of the Church. 

One may inquire why in the previous example the Promoter 
of Justice did not introduce the case to the Tribunal, instead 
of having the Ordinary first get the permission of the Holy 
Office to try that case. While I did not mention it there, the 
Ordinary had felt that it would have been very difficult to 
prove that all the conditions for the intervention of the Pro- 
moter of Justice were present, and that it would be better to 
get the permission from Rome. In the present example, how- 
ever, in his petition the Promoter of Justice tried to show that 
all the necessary conditions for his intervention could be 
proven satisfactorily. Those conditions and the Promoter’s 
justification of them follow: 

6“ Constituatur in diocesi promotor iustitiae pro causis tum contentiosis in 


quibus bonum publicum, Ordinarii iudicio, in discrimen vocari potest, tum 
criminalibus. 
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1. That the marriage must be invalid because of an impedi- 
ment which by its very nature is public or has become public, 
Impediments public by their very nature are all those which 
have principally, though not exclusively, been instituted for 
the sake of the common good and the public respect and sanc- 
tity of marriage. While there was some disagreement among 
authorities as to just which impediments were to be consid- 
ered public by their very nature, a decision in 1928 by the 
Sacred Roman Rota (XX, 402-412) settled the matter by 
saying that all impediments, with the exception of servile con- 
dition, of force and fear, and of occult impotency, are public 
by their nature. 

2. The public good must, in the judgement of the Ordinary, 
demand a declaration of invalidity. That the Ordinary had so 
judged was claimed by the Promoter of Justice when a letter 
of the Vicar General to the Officialis urging the acceptance of 
the case was presented to the court. The public good would 
consist in the removal of scandal and in the good of souls. In 
our particular case the petitioner was now married civilly to a 
Catholic woman and there were children. The scandal the 
Promoter hoped to remove was due to the fact that the Cath- 
olic woman was known to be living in a union invalid both be- 
cause of lack of form and because of the apparent impediment 
of ligamen. Likewise the children could be scandalized by the 
fact that their mother did not receive the sacraments. The 
good of souls was affected in that the Catholic party could not 
receive the sacraments and could not, by way of example, give 
the proper instruction in the Faith to the children. 

3. The marriage cannot be revalidated even though the im- 
pediment should have ceased to exist. In the petition it was 
shown that the first wife had already contracted another mar- 
riage; it would hardly be likely that she would divorce her 
present husband and supply the lack of consent she had failed 
to give in her marriage to the petitioner. I should have men- 
tioned before that the Petitioner had said that both parties to 
the alleged invalid marriage had withheld consent. 
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The undersigned Judges do hereby declare that by reason of 
domicile the Matrimonial Court of this diocese is competent to 
hear the case of N., a non-Catholic, instituted by the Promoter 
of Justice, and that with no objection of the Defender of the 
Bond, said case is accepted for trial with all the requirements 
of Articles 37, 38, and 39 of the Instruction of the Sacred Con- 
gregation of the Sacraments, of July 18, 1936, being fulfilled 
and that in particular the public good and the good of souls 
are present in the prospect of legitimation and proper Catholic 
instruction and education of the children born of a subsequent 
marriage of said party to a Catholic woman. 


Here too, then the Judges were certain that a juridical basis 
existed for the institution of this case. 

IV.—As my fourth example, I would like to refer to a case 
that was introduced on the alleged triple grounds of impo- 
tence, insincerity of intention at the time of marriage, and 
abnormality tantamount to perversion. 

Just how the third alleged reason would‘enter into a peti- 
tion for a declaration of invalidity is difficult to see. While 
the petitioner went into great detail in her petition on this 
point, and while such allegations if true would move one to 
sympathize with her, the most one could do for her on such 
grounds would be only to say that she probably had grounds 
for seeking a separation. 

As to the insincerity of intention: the petitioner did not of- 
fer any witnesses to substantiate such a claim. After writing 
much about her husband’s abnormalities and perversions, she 
says: “I finally reached the decision that life with him was 
unbearable, that I had done all things possible to make the 
marriage successful, that I had tolerated his abuse and im- 
morality and sadism, that I could only conclude that from the 
beginning he had been insincere in his intention in the sacra- 
ment of matrimony, and that he had degraded it through per- 
verse and unnatural acts.” She could only “conclude ” that 
he had not had the proper intention; she had no proof of that, 
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she had no witnesses to prove it; and most important of all, 
she made her conclusion from his actions subsequent to the 
marriage ceremony, not from any prior to the ceremony. 

As to the impotence: she seemed firmly convinced of that, 
mentioning several things that if proven could quite possibly 
support her allegation of impotence. 

The Judges accepted the case in these words: “ Having 
carefully examined the libellus of the Petitioner and her right 
to attack the marriage, having declared ourselves competent 
in this case after establishing the identity of the parties con- 
cerned, the Defender of the Bond being heard and making no 
objection, the Reverend Judges decide that the Petition in 
this case be accepted as having juridical basis, but only in re- 
gard to the question of impotence, and that the case be tried 
according to the prescriptions of law.” 

Here, then, the Judges decided that there was a juridical 
basis for the institution of this case on the alleged grounds of 
impotence, but that there was not a juridical basis for insti- 
tuting it on the additional grounds of insincere intention and 
abnormality. 

V.—As my last example, I would like to refer to a libellus 
introducing an informal case. As we know, many of the for- 
malities of a formal trial can be omitted in informal ones. So 
too the Petition can be simplified. It is acceptable if it but 
contain: 


1. the name of the tribunal. 

2. the object of the petition, as usually expressed in the 
designation of the impediment or impediments involved. 

3. indication of proof, at least in a general way. 

4. signature of the petitioner and the date. 


Rather than refer to any of the ordinary cases in which a 
petitioner alleges that his marriage was invalid because of 
some existing impediment from which it is certain that no dis- 
pensation had been granted, cases which are familiar to any- 
one who is or has been an officialis, defensor vincult, promotor 
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justitiae or notarius, I want to refer to a case with a very in- 
teresting twist to it. Any of you who have read through Cap- 
pello’s Praxis Processualis will remember it, but I think it 
bears repetition. 

The Petitioner stated that he had contracted marriage with 
a Jewess. The delegated faculties of the bishop I suppose did 
not contain that of dispensing from this impediment, for the 
dispensation was requested of the Sacred Congregation of the 
Holy Office and was granted. After only five months the wife 
left him, getting a divorce in another country and remarrying. 
Some little time later his pastor told him that his marriage 
was evidently invalid, because, although the dispensation had 
been requested and granted, it had been granted by the Holy 
Office “in forma commissoria” to the Ordinary as the inter- 
mediary, and there was no record in either the parish or the 
chancery archives to show that the Ordinary had executed the 
rescript. Now Canon 88 says that rescripts by which a favor 
is granted without the intervention of an executor are effec- 
tive from the moment when the rescript is issued; while other 
rescripts are effective from the time of their execution. The 
dispensation in question must be reckoned among this latter 
group, depending for validity upon the execution, that is the 
intervention of the intermediary. 

The Ordinary, considering that his predecessor through in- 
advertence had not intervened as intermediary in the granting 
of the dispensation, decided that the Petitioner had a juridical 
basis for the institution of his case. 

Here I would like to depart from the way the other four 
examples were handled and give the actual conclusion of the 
case. Seeing that the impediment had truly existed, and de- 
ducing from Canon 38 that the dispensation had not been 
properly issued, the Ordinary gave his decision that the mar- 
riage was invalid. 

. Now here is where that interesting twist to the case comes 
in. The Defender of the Bond appealed the case to the Court 
of the Second Instance, saying that it was not at all certain 
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that the failure to execute the dispensation in writing would 
certainly invalidate the dispensation, and, since it could not 
clearly be shown that a dispensation had not been granted, 
the case could not be tried under Canon 1990 as an informal 
case. The Judge in the Court of Second Instance agreed with 
him, and, as Canon 1992 permitted him to do, remanded the 
case to the First Instance Court to be re-introduced as a for- 
mal case. 

Thus, the Judge of the First Instance had decided that 
there was juridical basis for the introduction of the case in a 
summary fashion; the Judge of the Second Instance, while 
disagreeing with that decision, decided that there was a juridi- 
cal basis for its introduction as a formal trial. 

Whether Cappello had really found such a case in the 
course of his study or practice, or whether he had devised it 
in order to bring out unusual possibilities, I do not know. 
But I found it very interesting, and, I hope, an interesting 
way to end this paper. 


THE HISTORY AND APPLICATION OF 
CANON 1098 


Part | INTRODUCTION 


E all know those canonical hypothetical cases, which 

W are printed in our textbooks in small print and of 

which our moral theology professor used to say, 
“You can safely put this between brackets, for this kind of 
thing does not occur in practice”. To this category of ca- 
nonical improbabilities also belongs the case of the valid mar- 
riage of two Catholics contracted without the assistance of a 
priest. The Code of Canon Law takes account of this sort of 
cases in canon 1098. 

Authors mention it of course in their “ Tractatus de Matr- 
monio”’, but with a brevity only too clearly betraying the at- 
titude of —“ such things hardly ever happen ”’, as for instance 
Noldin, who devotes only one page to it.? 

Every priest with a little practical experience will have 
come across more than one of such ‘ canonical improbabilities ’ 
and perhaps he will have searched his manuals of moral the- 
ology and canon law in vain for some guidance and light in 
these complications. It may be that such cases occur more 
frequently in mission countries than elsewhere, but the fact is 
that they do occur also in our civilized countries. For many 
Catholics behind ‘the iron curtain’, in Hungary, Poland, 
Czechoslovakia, and China too, this will in fact be the only 
way to contract a valid marriage. 

It happened more than once that a Catholic couple was 
brought to me who had started their matrimonial life after a 
civil marriage ceremony without waiting for the priest who 
lived far away. They had not been able to make the long 
journey to the priest and his next periodic visit would take 
place only two or three months hence. They found that too 


1 Noldin-Schmitt, Summa Theologiae Moralis (1940), III, n. 645. 
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long a time to wait and therefore they had started to live to- 
gether as man and wife . . . a life of sin, they thought, .. . or 
was it? 

In one of our mission fields affected by the war, all priests 
were interned for the duration of the war. A Catholic girl got 
married to a protestant according to the local customs. No 
“cautiones’ were given and, of course, no dispensation asked 
or obtained, there being no priest available. Lately the pas- 
tor of the mission came across this case and wanted them to 
settle up. The woman is quite willing but the man refuses to 
give the cautiones. What can be done? 

These are just a few examples from actual life, which show 
clearly the practical importance of understanding the full 
bearing of canon 1098. This canon runs as follows: “Si 
haberi vel adiri nequeat sine gravi incommodo parochus vel 
Ordinarius vel sacerdos delegatus qui matrimonio assistant ad 
normam canonum 1095, 1096: 1° in mortis periculo validum 
et licitum est matrimonium contractum coram solis testibus; 
et etiam extra mortis periculum, dummodo prudenter prae- 
videatur eam rerum conditionem esse per mensem duraturam ; 
2° in utroque casu, si praesto sit alius sacerdos qui adesse pos- 
sit, vocari et, una cum testibus, matrimonio assistere debet, 
salva coniugti validitate coram solis testibus ’’. 

This canon indicates the circumstances in which Catholics 
are excused from the forma canonica, so that they can con- 
tract a valid and licit marriage in the presence of only two 
witnesses and without a priest. It is put there so soberly and 
simply, that one is inclined to pass it over superficially. One 
seldom reads or hears about such cases in actual life where 
this canon has to be applied and yet it is an important ca- 
nonical solution of otherwise hopeless cases, which every 
priest is confronted with sooner or later. It is my conviction 
that because of the great practical value of this canon, every 
priest in the cura animarum should be acquainted with it. 
Moreover the Church in her maternal care for her children ex- 
pects us to know how to use all available lawful means to save 
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individual souls. How many marriages have to be contracted 
without a priest in countries controlled by communists, or 
how many cases of this nature happened during the war when 
so many priests were expelled or interned? Natural law al- 
lowed people to marry even in those times and circumstances 
and it would be a grave error to regard such Unions as sinful 
concubinages. I propose, therefore, to investigate the atti- 
tude of the Church in these matters and for that purpose we 
must: 1) Determine first of all the absolute minimum of mar- 
riage ceremonial according to natural law. 2) Consider briefly 
the historical background and development of the religious 
ceremonial of a marriage in the Catholic Church up to the 
Council of Trent. 3) Study the meaning and influence of the 
Tridentine Tametsi decree (i.e. Tametsi-period 1563-1908). 
4) The meaning of the attempt at rectification and adjust- 
ment of the Tametsi decree by the Ne Temere decree (i.e. Ne 
Temere-period 1908-1918). 5) So as to be able to understand 
the present legislation as contained in the Code of Canon 
Law, clarified by decisions and replies of the Holy See (i.e. 
Codexz-period 1918-1953). 


1. THE ABSOLUTE MINIMUM OF CEREMONIAL ACCORDING 
TO NATURAL LAW 


God created man and woman to assure the propagation of 
the human race by mutual help and cooperation. By so doing 
God has Himself given His approval to a permanent union of 
man and woman, sealed by a contract. This contract arises 
out of mutual free assent, which assent, as a result of the so- 
cial nature of the contract must be manifested externally in 
such a way as to be perceptible to outsiders. That was so be- 
fore the coming of Christ, and is so still. Christ has not 
changed but only perfected and sanctified the Natural Law, 
by elevating the natural marriage contract of the members of 
His Mystical Body, i.e. of all the baptized, to the dignity of a 
sacrament.” So the essence of the sacrament is identical with 


2 Cone. Trid. sess. 24, canon 1. 
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the essence of the marriage contract, and just as in the con- 
tract the contrahentes are also the administrantes, so also in 
the sacrament of matrimony the parties are also the ministers 
of the sacrament. The sacrament is present as soon as they 
have exchanged the matrimonial consent in a lawful manner. 
And since all the sacraments fall under the Church’s jurisdic- 
tion, likewise the sacrament of matrimony falls exclusively 
under the jurisdiction of the Church alone and nobody has 
the least say in the matter regarding the validity or invalidity, 
dissolubility or indissolubility of the marriage contract be- 
tween two baptized persons, since it is after all natura sua 
also a sacrament. That does not mean to say that the Church 
can alter the essence of the sacrament, i.e. the mutual con- 
sent, but that she can define and determine the conditions and 
circumstances, in which the sacrament can be validly and lic- 
itly administered. The Church has surrounded the actual 
making of the matrimonial contract of Catholics with reli- 
gious ceremonial and has accurately determined the conditions 
required for the valid and licit administration of this sacra- 
ment. So far, therefore, is the marriage of baptized persons 
subject to positive ecclesiastical legislation. But according to 
the axiom of old Roman law, “ Lex positiva obligat semper 
sed non pro semper’, also these ceremonial marriage laws of 
the Church for two baptized persons will admit of exceptions. 
Where it is physice or moraliter impossible to keep to these 
regulations, the parties concerned will be excused from them. 
So circumstances can arise which exonerate Catholics from the 
duty of celebrating their marriage ‘in forma canonica’, while 
it is a sacrament all the same, valid as such in the eyes of 
God, with all the natural, supernatural and canonical conse- 
quences thereof, as though it had been celebrated with full 
ceremonial. The question which now arises is: what are those 
circumstances in which Catholics are exonerated from the ob- 
servance of the forma canonica? 

In order to be able to appreciate all the details of this an- 
swer in proper proportion, we must first examine the historical 
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development of the present regulations regarding a religious 
marriage celebration. For not until one has seen how the 
various regulations the one after the other were born out of 
necessity and successively slide one by one into their proper 
place, will one be able to appreciate each component part at 
its proper value as well as the complete ceremonial which has 
grown out of them. In this way it will become possible to 
form a reasonable judgement about the reasons which will ex- 
cuse from the observance of some of the regulations and from 
which particular rules exemption can be granted. 


2. CHRISTIAN MARRIAGE UP TO THE COUNCIL OF TRENT 
a. In the early ages. 


Right from the beginning the Christians seem to have hal- 
lowed their marriages by religious celebrations. The Church 
gave her solemn blessing to the bridal couple, and the Mass 
formed the main part of the marriage solemnities. The part 
played by the bishop or priest in the solemn celebration of 
marriage is mentioned from the second century onwards. But 
at the same time the Church has always stressed that the es- 
sential factor of the marriage contract lay not in the blessing 
by the priest but in the mutual consent of the parties, and 
that this sufficed to constitute a valid marriage even when 
there was no priest present. During the Middle Ages the 
Church prescribed the public religious marriage ceremony 
with increasing rigour. But even in cases where her orders 
were transgressed, no doubt was cast on the validity of the 
bond. 

The Latin Church did not dare to introduce the drastic 
measure of Patriarch Leo VI (868-911) by which he declared 
for the Greek Church any marriage contracted without the 
Church’s blessing null and void and therefore invalid. It is 
true that both ecclesiastical and civil laws were issued from 
the beginning of the [Xth century in the Frankish Empire 
forbidding under pain of severe penalties marriages celebrated 
without religious solemnities, but no doubt was cast on the 
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validity of such marriages. The Church’s attitude came to 
this: a marriage not contracted ‘in facie Ecclesiae’ (i.e. a 
clandestine union), justified the presumption that it was a 
concubinage and not a valid marriage. But this presumption 
allowed of a proof to the contrary: a.v. the presumption of 
law was that a clandestine union was invalid and that there- 
fore the children of such unions were illegitimate. But the 
parties were always given a chance to prove that their inten- 
tion had been to contract a true marriage. The Synod of 
Winchester (1076) declared that a marriage contracted with- 
out ecclesiastical ceremonial was indeed per se valid, but re- 
garded and treated by the Church as invalid in foro externo. 


b. The Problem in the Middle Ages. 


Clandestine marriages, i.e. marriages contracted without 
witnesses, often took place in the Middle Ages and formed 
one of the gravest problems of the Church. After all, the 
praesumptio juris held such marriages to be invalid in foro 
externo and due to the absence of witnesses the validity could 
not be proved in foro externo. So if a man thereupon 
changed his mind, separated from his wife and married an- 
other woman with all the customary solemnities, only this 
latter was regarded as valid in foro externo since this alone 
could be proved. The wife of the first marriage, who accord- 
ing to natural law was the real bride, had no chance to get her 
rights recognized. To have accepted her unproven declara- 
tion would have exposed all future marriages to the whims of 
every unscrupulous woman, who chose by perjuring herself to 
declare the bridegroom to be her partner. And if the man 
later repented of his misdeed but could not prove his first 
marriage since it had been clandestine, the bishop was forced 
to refuse to believe his statement. But what then was he to 
do? Opinions differed. Some authors, e.g. Hugo of St. Vic- 
tor; Hugo of Mortagne,* Peter Lombard’ thought the 


3 Lib. II, pars XI c. 6. 
4 Summa Sententiarum, Lib. IV, ec. 14. 
5IV Sent., dist. XXVIII. 
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Church should force such men to remain with the second wife. 
Others, such as Robert of Flamborough © and St. Thomas‘ de- 
manded that the men should separate from the second wife 
and have to live unmarried. 

Pope Alexander III issued an excommunication against 
those contracting clandestine marriages, and many local 
synods followed him in this, and issued decrees against clan- 
destine mariages, e.g. the synod of Winchester (1076), Lon- 
don (1102), Lateran (1215), Treves (1227), Bourges (1280), 
Salzburg (1420). The civil arm also punished clandestine 
unions, e.g. since this justified a doubt regarding the legiti- 
macy of the children these were excluded from all rights of 
inheritance (Roger of Sicily 1154), the wife had no claim on a 
dowry and heavy fines were imposed (Alfonso the Wise of 
Castile 1260). Because of the inheritance disputes, family 
feuds and legislation about the legitimacy of children, which 
arose from the invalidity and from the fact that a clandestine 
marriage could not be proved im foro externo, similar civil 
sanctions were issued by the civil authorities in all European 
countries. 

The reason why the Church did not declare clandestine 
marriages invalid lies in the fact that most theologians of that 
time were of opinion that, when the materia et forma of a 
sacrament were posited, it was not within the power of the 
Church to issue a law which could prevent that a sacrament 
came into being.* Theologians were of opinion that in those 
circumstances, all that the Church could do was to forbid or 
to punish, but not to declare invalid. It was clear that the 
sanctions and measures used met with only a limited degree 
of success in the fight to suppress clandestine marriages. 

The Reformers took advantage of this. They began to give 
another, narrower meaning to the term ‘clandestine mar- 
riages’. According to them this term referred only to mar- 


6 Summa de Matr. et Usuris, p. XXVI. 
TIV Sent., diss. XX XVIII. 
8S. Th. 3a, qu. 64, art. 2 ad 1 um. 
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riages contracted without the permission of parents or guard- 
ians, and taking it in this sense they declared clandestine 
marriages z7pso facto invalid. A marriage contracted with the 
permission of the parents, but without witnesses, i.e. clandes- 
tine in the ecclesiastical sense, was both licit and valid accord- 
ing to Luther.® Consequently he granted parents the right to 
annul the marriages of their children when contracted without 
their permission, even when children had already been born 
of the marriage.’ Melanchthon, however, denied this, which 
naturally led to friction among the Reformers. Charles V, in 
1548, tried to settle this dispute by decreeing that children 
were to ask parental consent before getting married, but that 
a marriage could not afterwards be dissolved, even when per- 
mission had not been obtained. Erasmus made use of the un- 
certain state of theological opinion within the Church and of 
the opposition of the Reformers, to reproach the Church that 
in her desire to compromise she had omitted to heal where she 
could do so, i.e. that she failed to declare clandestine mar- 
riages invalid, although able to do so.’ Other theologians 
joined him in maintaining that the Church had the power to 
declare clandestine marriages invalid.” 


3. THE COUNCIL OF TRENT 


In this maelstrom of arguments and accusations a definite 
policy had to be decided on but without going against the law 
of Christ in any way. That was the task awaiting the Coun- 
cil of Trent, when it was reconvoked by Pius IV in 1562 after 
a ten year adjournment. 


a. The problem at Trent. 


The problem laid before the bishops of the Council of Trent 
for solution was this: How to express in a formula that Divine 


9 Ehesachen, 1530. 
10 Werke, Erlangen, 1827, vol. X, p. 381. 
11 Christiani Matrimonii Institutio, 1526. 


12 Berthold Prislinger, 1543; Council of Cologne, 1536; Dominico Soto, 1545. 
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Law demanded no more for a valid marriage than that the 
‘ nersonae habiles’ should exchange true matrimonial consent, 
while at the same time a church law could be introduced mak- 
ing the presence of witnesses essential under penalty of in- 
validity. 

As early as in the first discussions on the 9th of March 1563 
a clear line of demarkation was drawn between the dogmatic 
questions and the disciplinary regulations. Salmeron, fol- 
lowed later by Bellosillo and De Payna, proved from Sacred 
Scripture and the natural law, that for a marriage to be valid, 
only the mutual exchange of free consent was needed, but 
that at the same time the Church had the power to declare 
clandestine marriages invalid. The Fathers agreed with the 
theologians that an invalidatory law should be introduced. 
That the Church could do this was proved time and time 
again by various bishops, and their arguments came roughly 
to this: the sacrament of marriage is a contract between man 
and wife. Human society makes it essential for public au- 
thority to have the power to determine conditions on which 
the validity or invalidity of a contract depends. Hence it fol- 
lows, that the ecclesiastical authority within whose sphere the 
sacramental contract of marriage falls, can determine condi- 
tions for her subjects which determine the validity or invalid- 
ity of the marriage contract. The Church had already recog- 
nized herself as being in possession of this power by using it, 
when she ruled that a marriage between a baptized and an un- 
baptized person is invalid. It would only be an exercise of 
the same power, were the Church to demand the presence of 
three witnesses for the validity of a marriage. Such a law 
would leave the materia et forma of the sacrament untouched, 
since it would only determine the conditions under which the 
divinely determined matter and form of the sacrament, i.e. 
the contract, should take effect. 

Although the majority of the bishops agreed that this or a 
similar law should be issued, there was much criticism of the 
proposed draft. Especially unpopular was the omission of 
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any qualification regarding the proposed three witnesses. 
They wished the same conditions which had so far been de- 
manded ad liceitatem to be demanded now ad validitatem 
both in foro interno and in foro externo, namely three wit- 
nesses including one priest and preferably the pastor of the 
parish of one of the parties. This proposal was eventually ac- 
cepted and included in the Tametsi decree in the following 
words: “ Qui aliter quam praesente parocho vel alio sacerdote 
de ipsius parochi seu Ordinarii licentia et duobus vel tribus 
testibus matrimonium contrahere attentaverint eos Sancta 
Synodus ad sic contrahendum omnino inhabiles reddit, et 
hujusmodi contractus irritos facit et annullat”.*% Also the 
duty, ad liceitatem, was imposed of proclaiming the names of 
the parties about to marry on three consecutive Sundays or 
Feastdays during Mass. The bishops expressed their satis- 
faction with the new draft and were prepared to approve of it 
as it stood. But one point gave rise to a protest from the 
Jesuit theologian Laynez. He drew attention to the fact that 
according to the decree as now formulated, the presence of the 
pastor or Ordinary was required for the validity of every mar- 
riage between two baptized persons, protestants as well as 
Catholics. The case had to be reckoned with, he said, of two 
Catholics who were of good will and anxious to marry accord- 
ing to the laws of the Church, living in a protestant area 
where no priest or bishop was to be had and being thus unable 
to marry praesente parocho. Moreover Laynez pointed out 
that as the law now stood, all marriages of both protestants 
and Catholics contracted in places where no parish priest was 
available, were mere concubinages. That was certainly not 
the intention of the Fathers, said Laynez.’* So on Laynez’ 
suggestion a paragraph was added to the decree in which it 
was laid down that the decree would come into force only in a 
parish 30 days after promulgation in that parish. The added 


13 Conc. Trid., De Reformatione Matrimonu, Sessio XXIV, cap. 1. 
14 Pallavicini, Conc. Trid., lib. XXII, c. 4, par. 25. 
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expenses forced many people to contract a clandestine mar- 
riage. For both cases the Church permitted that the marriage 
was contracted ‘coram solis testibus’. ““Ubicumque non 
habeatur copia parochi, matrimonia poterunt inart praesenti- 
bus duobus vel tribus testibus ”.™* 

Since the domicile of one of the parties al8o played a part 
in determining which pastor was the testis qualificatus, Rome 
had to give a more accurate definition of what had to be un- 
derstood by ‘ domicilium’ and ‘ quasi-domicilium ’.** 

Still all these various decisions and decrees from Rome did 
not clear up all the difficulties. So, for example, the authors 
were all agreed that the dispensation from the presence of the 
pastor held only when the physica vel moralis impossibilitas 
was communis vel generalis, but not when it was merely an 
impossibilitas particularis, so not in the case of a marriage in 
periculo vel articulo mortis within the Tametsi area.’* This 
canonical anomaly of different marriage conditions for differ- 
ent lands and even parishes, and the strict interpretation of 
“impossibilitas ’ for a dispensation, was finally removed by the 
promulgation of the decree Ne Temere on April 19th, 1908.?° 


4. tHE Ne Temere DECREE 


The Ne Temere decree amended the three great handicaps 
of the Tametsi decree. For (1) The Ne Temere decree was 
promulgated everywhere and declared binding on all Cath- 
olics; even when only one party was Catholic. (2) It de- 
manded for the validity of the marriage not the presence of 
the pastor or Ordinary of one of the parties, but of the place 
where the marriage was celebrated; and in danger of death 
any priest could assist. (3) Moreover permission was granted 


17S. C. de Prop. Fide, 4 Jan. 1789, Coll. n. 644. 
18 Instr. 8. C. Inquis., 7 Junii 1867; Coll. n. 1407. 


19 Thus Sanchez, De Matrimonio, lib. III, disp. 17; id. Gasparri ; Wernz- 
Vidal; Scherer. 


20S. C. 8S. Officii, 2 Aug. 1907. Sylloge, n. 5. 
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to contract a valid Catholic marriage in the presence of two 
witnesses without a priest, when it was impossible to reach a 
priest. But here we must note that two causae motivae were 
demanded for the use of this forma eztraordinaria when in 
danger of death, namely that it was necessary for the peace of 
conscience of the parties and to legitimate the children. To 
be allowed to use it outside danger of death, it was necessary 
that there should be no authorized priest in the neighbour- 
hood and that this situation had already lasted a whole month. 
There was no longer any distinction made between impossi- 
bilitas generalis and particularis and the authors were agreed 
that it need not be impossibilitas physica or absolute impossi- 
bility but that zmpossibilitas moralis would suffice, i.e. that a 
priest could not be found sine magna inconvenentia or that 
great danger threatened the priest should he assist. Accord- 
ing to several authors recursus was necessary in this last case 
ad validitatem.** Whereas the Tametsi: decree demanded 
only the presence of a priest, Ne Temere laid it down that the 
priest had to ask and to receive the consent of the parties. 
He therefore no longer fulfilled a purely passive role as had 
formerly been the case and ‘ surprise marriages’ i.e. that two 
parties could surprise an authorised priest by exchanging 
mtuual consent in his presence without having warned him 
beforehand, were no longer possible. 

The development of marriage celebration in the Church can 
therefore be summed as follows: 

a. Before the Council of Trent there was no forma prae- 
scripta regulating the validity of a marriage contract between 
two Catholics. 

b. After the Council of Trent all baptized persons were 
bound by the T'ametsi decree to contract their marriage in the 
presence of the pastor of one of the parties and two witnesses 
in those parts where the decree had been promulgated. 
Where it had not been promulgated, the same legislation held 
as before the Council. 


21 Oesterle in Jus Pontificium, 1929, p. 156; Wernz-Vidal, Tus Canonicum, 
vol. V (1946), ed. 3, p. 693, nota 68. 
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c. After 1908 by the promulgation of the Ne Temere decree, 
all Catholics everywhere were obliged to solemnize their mar- 
riages in the presence of the pastor of the place and two wit- 
nesses. Where physice or moraliter impossibile to reach an 
authorized priest, the Ne Temere decree allowed the marriage 
to be celebrated coram duobus testibus tantum: in periculo 
mortis when the two causae motivae were present; extra peri- 
culum mortis, when the absence of the priest and the circum- 
stances causing it had already lasted a month. 

d. After 1918 the Codex introduced a new law which at first 
sight resembles Ne Temere, but on closer examination it ap- 
pears that this new law is extended in many respects and that 
the experiences of past centuries have been utilized. 


5. CANON 1098 oF THE Codex 


The text of this new law as embodied in canon 1098 runs as 
follows: “Si haberi vel adiri nequeat sine gravi incommodo 
parochus vel Ordinarius vel sacerdos delegatus qui matri- 
monio assistant ad normam canonum 1095, 1096: 1° In mortis 
periculo validum et licitum est matrimonium contractum 
coram solis testibus; et etiam extra mortis periculum, dum- 
modo prudenter praevideatur eam rerum conditionem esse per 
mensem duraturam ; 

2° In utroque casu, si praesto sit alius sacerdos qui adesse 
possit, vocari, et una cum testibus, matrimonio assistere debet, 
salva conjugii validitate coram solis testibus ”. 


Part II CASES AND CONDITIONS OF CANON 1098 


This canon, therefore, declares a marriage valid and licit 
which, during the enforced absence of an authorised priest, 
was contracted in the presence of two witnesses. This ‘ forma 
extraordinaria’ is valid and allowed in two cases, namely ‘in 
periculo mortis’ and ‘ extra periculum mortis’; in both cases 
under special conditions, of course. But to avoid confusion, 
we shall first try to give a clear idea of the two cases where 
this ‘forma extraordinaria’ is allowed, after which we shall 
study the conditions required in both cases. _ 
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a. The First Case: in periculo mortis. 


1) It is required and it suffices that the danger of death 
should be such as is required in order to be allowed to ad- 
minister viaticum. Hence it is sufficient if, according to a 
prudent and sound judgement death is truly and seriously 
probable. “ Articulus mortis is not required, nevertheless the 
danger must be grave, though not very grave ”’,”? i.e. one need 
not wait until the periculum mortis has become articulus 
mortis. 

2) It is immaterial whether the danger of death arises from 
a causa interna vel externa, i.e. sickness, childbirth, war, 
storm, floods, death sentence, ete. 

3) It suffices naturally that the danger of death should 
threaten only one of the parties and it makes no odds what 
their reasons are for wishing to marry now.”? 

4) The danger of death must be probable i.e. according to 
people’s normal judgement there must be a serious danger 
that, if one would deiay until the parish priest or an author- 
ized priest were found, the sick person or the person threat- 
ened with danger of death would no longer be able to contract 
a marriage.** Should one later discover that he was mistaken, 
there is no reason for doubting the validity of the marriage, 
unless one has been very imprudent in one’s judgement.”” It 
is worth noting that the expression ‘imminente mortis peri- 
culo’, used in the Ne Temere decree, has been changed in the 
Code into ‘in periculo mortis ’. 

Moreover, the ‘ causae motivae’, demanded in Ne Temere, 
namely peace of conscience and legitimation of the children, 
have been purposely omitted in the Codez and are, therefore, 


no longer demanded.”® 


22 Aertnys-Damen, Theologia Moralis, vol. II (Turin, 1950), n. 812. 
23 Wernz-Vidal, o. c., n. 544, nota 61. 
24 Vromant, De Matrimonio (1952), n. 202. 


25 Cappello, De Matr., n. 691. 


26 Vromant, o.c., n. 202; Cappello, o.c., n. 691; De Smet, De Sponsalibus et 
Matrimonio (ed. altera post codicem, Brugis, 1927), n. 131; Genicot-Salsmans, 
Theologia Moralis, II, Bruxelles, 1946, n. 474. 
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5) The mutual consent must be expressed in words, where 
the parties can speak; should this be impossible, one may be 
content with signs, according to canon 1088. 


b. The Second Case: extra periculum mortis. 


1) This case will arise in the missions more frequently than 
the previous case. It is considered to be present when one 
foresees the physical or moral impossibility of reaching the 
parish priest, or an authorised priest, within a month. The 
canon says: Ut prudenter praevideatur per mensem dura- 
turam”’. 

2) This is obviously a case, not of certainty, but of prob- 
ability. With regard to this the Commissio Interpretationis 
Codicis answered on Noy. 10th, 1925,?" that it is not enough 
that the parish priest should be away at the moment of the 
contracting of the marriage, but it is demanded that according 
to normal judgement he could not be reached within a month, 
i.e. that they will have to wait more than a month. So the 
beginning of the month must be reckoned from the moment 
of contracting. 

3) It does not matter how long or how short ago the priest 
was present. All that matters is: that at the moment of the 
contracting of the marriage it is prudently estimated that he 
will not return within a month. The canon directs us to look 
at the future, not at the past. 

The parties could even deliberately delay the marriage until 
the priest had gone away and then contract ‘ coram solis testi- 
bus’. That would be quite valid.’ 

4) In making this judgement, one must judge according to 
the normal run of events and there is no need to take into ac- 
count the possible arrival of an unexpected priest.2® So the 
marriage is valid neither is there any reason for uneasiness, if, 


27 AAS, 1925, p. 583. 
28 Vromant, 0. c., n. 206. 


298. C. C., 27 Julii, 1908, ad VI; cf. Cappello, o. c., n. 693; Vromant, o. c., 
n, 207. 
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soon after the contracting of the marriage, an authorized 
priest turns up, or if one had made a mistake in the estimate 
of the probable absence for a month, as long as it was a pru- 
dent estimate. 

If, however, the parties had acted on the mistaken bona 
fide conviction that the priest was absent whilst in reality he 
was available, then the marriage contracted in the presence of 
only two witnesses is not valid, according to a Rota decision 
of 30 Jan. 1926. 

5) Although the ‘ nupturientes’ are primarily concerned, it 
is not necessary that they themselves form a judgement about 
the probability of the month-duration of the priest’s absence, 
if the inability to reach the priest is general as well as per- 
sonal, e.g. in times of floods, war, ete., i.e. in such circum- 
stances the judgement need not be personal.*! 

So it is enough that the people of the place where the 
couple are, should judge it probable that the parish priest or 
another authorized priest cannot come (haber nequit) or can- 
not be reached (adirz nequit) within a month. The Codex 
purposely says: “ut praevideatur prudenter” and not “ut 
nupturientes prudenter praevideant’’. It is sufficient if the 
judgement is given by a third person, e.g. a doctor who judges 
that the sickness of one of the parties or of the priest will last 
another month.” 

6) The month must be continuous and complete and calcu- 
lated according to canon 34, par. 3, i.e. from date to date, e.g. 
April 20 to May 20 inclusive. 

c. For both cases, namely ‘in periculo mortis’ and ‘ extra 
periculum mortis’, the Codex lays down two conditions ‘ ad 
validitatem’. The first condition is: “Sz haberi vel adiri 
nequeat sine gravi incommodo parochus. .. .”” The second con- 
dition is: “ praesentia duorum testium ”. 


30 Cf. Bouscaren, Canon Law Digest, II, p. 335. 
31 Cf. infra, III, 3 about the ‘grave incommodum’. 


32 Vromant, o. c., n. 207, p. 196 ad 3um and footnote 2; Payen, De Matri- 
monio, alt. ed. 1935, Zi-ka-wei, vol. II, n. 1819, footnote. 
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Since this canon 1098 deals with an exception to the normal 
law, we must prefix it by quoting as our principle, canon 19: 
“TLeges quae exceptionem a lege continent, strictae subsunt 
interpretationi.” Hence we must follow the strict interpreta- 
tion in studying these two conditions. 


Part III]. ANALYSIS OF AND COMMENTARY ON THE 
ESSENTIAL CONDITIONS 


1. It is presupposed that no authorised priest (parish priest, 
bishop or priest with delegated faculties to assist at mar- 
riages) can be present. In mission territories practically all 
priests have faculties to assist at marriages within their own 
ecclesiastical territory, Vicariate, Prefecture or newly erected 
dioceses where the old faculties by special permission of Rome 
have been kept. Only if such a priest with faculties to assist 
at marriages “ haberi vel adiri nequeat ”’, is the first essential 
condition fulfilled. 

2. One may legitimately ask: what pecisely is the meaning 
of the expression, “ haberi vel adiri nequeat”. Already on 
July 1, 1863, the Holy Office described the expression: 
“ haberi vel adiri nequeat sine gravi incommodo ” as meaning: 
“quando difficilis nec tutus est accessus ad parochum.” * 
Although the Commission for the Interpretation of the Code 
answered on March 10, 1928** that this expression must be 
understood to mean ‘ physica absentia’ and adhered to this 
terminology in subsequent answers* it gradually modified 
and broadened the meaning so that it now must be understood 
to convey a moral impossibility to assist. There is esteemed 
to be ‘ physica absentia’, when the priest, though materially 
present in the place, is unable by reason of grave inconveni- 
ence to assist at the marriage. If the priest ean be reached 
only by telegraph or telephone, it may be considered that he 


33 Apol., I, 1928, p. 335-6. 
84 AAS, 1928, p. 120. 


35 July 25, 1931: AAS, 1931, p. 388; April 24, 1985: Revue Ecclésiastique de 
Metz, 1935, p. 184. 
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cannot be reached.** When the priest cannot assist at the 
marriage because of a prohibition of the civil law, it is con- 
sidered that he cannot be had without grave inconvenience 
and hence that he, although ‘ materialiter praesens, consider- 
atur formaliter absens quoad actum ipsius celebrationis.’ 
Hence ‘ physica absentia’ is to be understood in the broad 
sense of the priest being morally absent, when he cannot act 
or assist ‘in qualitate qua’, although he is perhaps ‘ physice 
praesens.’ 

3. Grave incommodum. It is clear from the foregoing that 
for the valid application of this canon 1098, it must be im- 
possible to have or to reach the authorised priest, who would 
normally assist. Moral impossibility, that is, grave incon- 
venience is sufficient. It need not be ‘ absolute grave’. That 
would be an ‘incommodum gravissimum’ and if that were re- 
quired, the law would say so. Moreover, it is not required 
that the ‘incommodum’ or the difficulty should certainly 
threaten, or certainly be great. It is sufficient if, according to 
a prudent judgement the danger of the ‘incommodum’ 
threatens and is serious.** After all C. 84 par. 2 says: “ Dis- 
pensatio in dubio de sufficientia causae licite petitur et potest 
licite et valide concedi”’. 

But whom must the danger threaten? It is sufficient that 
the ‘ grave incommodum.’ threatens either the parties, or the 
‘testis qualificatus’, or a third person, or the general public 
good,®® and that according to prudent judgement even of a 
third person it can be considered serious. 

Threatens (immineat). This term, used by the Code Com- 
Mission in an answer of May 3rd, 1945,*° by its very nature 
refers to the future and according to this decision: the ‘ grave 


36 Code Comm. 12 Nov. 1922, AAS, 1922, p. 662. 
37 Wernz-Vidal, o. c., p. 697, nota 73. 
38 Wouters, De Forma promissions et celebrations matrimonu, p. 39. 


39 Payen, de Matr., II, n. 1817; Cappello, o. ¢., p. 782; Wouters, 0. c., p. 37; 
Noldin, Summa Theol. Mor., III, n. 652. 


40 AAS, 1945, p. 144. 
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incommodum’ mentioned in C: 1098 applies also to an incon- 
venience or damage that could affect one of the parties in the 
future as a result of contracting the marriage ‘in forma can- 
onica’. Therefore the possibility of the ‘ praesentia physica : 
of the authorised priest at the marriage ‘ hic et nunc’ is pre- 
sumed, but there is a danger of a ‘ grave incommodum ’ in the 
future if they observe the canonical form, and this is sufh- 
cient reason for contracting the marriage now without a 
‘testis qualificatus’, if it is foreseen that this position will 
continue for another month.** 

The ‘ bona fide’ conviction on the part of the couple about 
the inavailability or inapproachability of the priest or about 
the ‘grave incommodum vel moralis impossibilitas habendi 
vel adeundi’ cannot serve as substitute for the actual fact. 
So if the grave inconvenience or moral impossibility was not 
there, though the parties honestly and inculpably believed 
that it existed, then the marriage contracted in the presence 
of only two witnesses is null.** 

The marriage is, however, valid, even if the parties: a) 
have on purpose gone to a place where an authorised priest 
cannot come.** According to Wouters this is even quite 
permissible.** b) It is not necessary that those going to 
marry should know about ec. 1098, or think of it when 
they marry without a priest, or know that an exception 
of this kind occurs in law.*® The law takes effect as 
soon as all the prescribed conditions have been fulfilled, in- 
dependent therefore from the parties knowing it or a priest 
declaring it. For in these circumstances nothing more is done 


41 Wernz-Vidal, o. c., p. 698, nota 73. 
#2 Rota, 30 Jan. 1926, cf. Bouscaren, Canon Law Digest, II, p. 335. 


43. C. Sacr., 13 March 1910, ad IL—AAS, 1910, p. 199; ef. Noldin, o. c., 
n. 652; Cappello, o. c., n. 693, 2°; Genicot-Salsmans, Theol. Mor., n. 474; 
Chelodi, De Matr., n. 137. 


440. c¢., p. 41, nota: “Immo satis probabiliter per se ne illicite quidem agit, 
quia fas est ponere causam, qua quis a lege eximatur. Porro positis condi- 
cionibus potius eximitur quis a lege quam excusatur.” 


45 Vromant, o. c., p. 166, n. 207, nota 2. 
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than applying the general principle which says: In order that 
someone may be said to obey a positive ecclesiastical law, it 
suffices that he posits an action such as is prescribed by the 
law. - Moreover, if it is a question of a ‘ lex irritans’, the igno- 
rance of the law has no effect on the action. Just as ignorance 
does not prevent an action in opposition to a ‘lex irritans’ 
from being null and void (c. 36, par. 1) so there is nothing to 
prevent an action which complies with the demands of the 
law, from being valid.*® It suffices for the validity that the 
parties wish to contract a valid marriage and that the condi- 
tions of c. 1098 are fulfilled, even though the couple and 
others ‘ ex conscientia erronea’ imagine that they are commit- 
ting a sin, or even are blamed for living in concubinage.** For 
according to c. 1085 “Scientia aut opinio nullitatis matri- 
monii consensum matrimonialem necessario non excludit”’. 
It need scarcely be remarked that in these circumstances the 
parties are justified in going to a justice of the peace, or any 
other official of the government who is entitled to witness 
marriages, so that their marriage may have the recognition 
of the civil law. They can also marry before a non-catholic 
minister, not as a minister of religion but as an official en- 
titled by civil law to witness marriages; they must not allow 
him to use any religious ceremony, as may be seen from 
Canon 1063.*% 
The ‘ grave incommodum’ can affect: 


a. Nupturientes: if on account of poverty it is too dear for 
them to go to the priest, or to postpone it until he comes after 
more than a month (omnia parata ad nuptias!); or if it is 
objectionable to them, since they run the risk of losing their 
good name; * too great a distance, 1.e. if it amounts to one 
day’s journey, sickness, danger of the road, office (a doctor 


46 Cf. Wouters, 0. c., p. 41; Payen, o. c., II, n. 1819, nota 3. 
47 Cf. Payen, o. c., II, n. 1833; n. 1819, nota 3. 
48 Woywod, A Commentary on the Code of Canon Law, I, p. 685. 


49 cf. Vromant, o. c., n. 204. 
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who could not leave his patient without great danger for the 
patient’s life), ete? J mpossibilitas personalis is sufficient; 
the Code no longer requires ‘ impossibilitas communis vel gen- 
eralis’ as was demanded by Ne Temere. 

b. Grave incommodum for the priest: when he is physice 
absent, and cannot go to the couple due to. danger to his 
health; too great expense, too much work; because of a prohi- 
bition by the civil authority, or even if he does not wish to go, 
then there is sufficient reason for the parties to marry without 
him ‘ coram solis testibus ’. 

c. Grave incommodum both for the couple and for the 
priest: many circumstances may arise in the missions which 
prevent the priest’s going to the couple, or their coming to 
him, e.g. great distances, such as a whole day’s Journey on 
foot, or a smaller distance but hard to traverse during floods 
and the rainy season.*t They need not make use of train, 
*plane, and even less of motor cycle or car, if these are extra- 
ordinary means in that district,°? nor telegraph or telephone 
as the Code Commission expressly declared on Nov. 12th, 
1922. Danger of infectious disease or from the climate, ani- 
mals or enemies are also ‘ grave incommodum ’. 

4. The second essential condition requires that two wit- 
messes should be present. The canon uses the expression 
‘testes’ in the plural, so one witness is not sufficient. The 
witnesses need ask nothing and need not receive the mutual 
consent, as must the priest when assisting. It suffices that 
the consent should be given in their presence. So they must 
be present: personally (not by telephone), together, ‘ moral- 
iter’ i.e. they must know that a marriage is being contracted 
between those two persons.** In order to be valid witnesses, 

50 Cf. Payen, o. c., II, n. 1817, n. 1816; Wernz-Vidal, o. c., n. 544, nota 62; 
Cappello, o. c., n. 691. 

51 Rota, 29 July 1926—Bouscaren, II, p. 335. 

52 Cappello, o. c., n. 236, 2°; Payen, II, n. 1817, p. 220. 

53 Cappello, o. c., n. 692. 
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1.e. ad validitatem, the only requirements are that they should 
have reached the age of reason and be able to act as witnesses. 
So male or female, puberes or impuberes, Catholic or non- 
catholic, voluntary or forced, warned beforehand or totally 
unexpected,—so long as they ‘actu’ witness the contracting 
of the marriage.** 

5. Ad liceitatem—a non-authorised priest. To avoid all 
difficulties and doubts concerning the validity of a marriage 
contracted “coram solis testibus’, especially if there might be 
an ‘impedimentum juris ecclesiastici’ obstructing the proce- 
dure, the Codex imposes the duty of calling a non-delegated 
priest when there is none other available. And this ad licei- 
tatem but not ad validitatem and obliges only sub levi.® 

His presence is not only demanded with a view to the dig- 
nity and sanctity of the marriage, but his presence may well 
be needed ad validitatem, if there are impedimenta dirimentia 
which could endanger the validity of the marriage. For it is 
not certain that these are dispensed by canon 1098 in normal 
circumstances. Should, therefore, a non-delegated priest be 
present, he has then the power in virtue of canon 1045 “ Si 
omnia parata sint ad nuptias” to assist at the marriage and 
even to dispense from impedimenta dirimentia according to 
canon 1044 which says that the priest who assists at a mar- 
riage ad normam canonis 1098 par. 2, has the same power as 
that spoken of in canon 1043. This last canon discusses dis- 
pensations from all impediments of ecclesiastical law and from 
the forma canonica; hence a non-authorized priest could in 
the eventuality as visualized in canon 1098 dispense also from 
these.*® But since such a priest is not a testis qualificatus seu 
authorizabilis, “ neque ad valorem neque ut videtur ad licet- 
tatem matrimonii necesse est ut requirat excipiatque consen- 
sum.” 57 


54 Cappello, o. c., n. 653. 

55 Payen, o. c., II, n. 1825, sub 1. 

56 Cf. Cappello, o. c., n. 696; Noldin, o. c., III, n. 606. 
57 Payen, o. c., II, n. 1825, 4°. 
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6. De Ritu celebrationis matrimonii coram solis testibus. 
The Sacred Congregation of Propaganda has on June 23rd 
1830 *8 published an instruction which described how a mar- 
riage without a priest should be celebrated, sc. acts of faith, 
hope, charity and contrition, exchange of marriage consent 
spoken before the witnesses, prayer of thanksgiving. 

7. Nuptial blessing to be supplied later. On 17th Jan. 
1821 *° Propaganda issued a decree which obliges those who 
have contracted a marriage in circumstances similar to those 
of canon 1098 to go to the parish priest when and in so far as 
it is possible, to receive the nuptial blessing from him. If 
there is no doubt about the validity, i.e. if there were no im- 
pediments, he must teach them first that the blessing is not 
necessary for validity and hence he does not let them renew 
the matrimonial consent, and the words “ Ego conjungo vos 
in matrimonium” are to be omitted. But for the rest the 
whole marriage ceremony should be performed.® 

8. Registration. According to canon 1103, par. 3, those 
who were present at a marriage contracted by virtue of canon 
1098, should see that it is entered in the marriage register and 
in the baptismal register of the mission, parish or Vicariate 
where it took place. Each of those who were present, is 
bound ‘in solidum’ i.e. the obligation to see to this rests on 
each individual. According to Cappello, this is sub gravi.™ 

9. Recapitulation. From all this it follows that, when no 
authorized priest is available, and when the parties cannot 
approach him by normal means and without great inconveni- 
ence (neque haberi neque adiri potest), a valid and licit mar- 
riage can be contracted—no matter what the motives are—in 
the presence of at least two witnesses. It does not matter 
from what cause the inconvenience comes. This holds good 


58 Coll., I, n. 816. 
59'Coll., Tn. 753. 
60 Coll., I, n. 816; Vromant, o. c., n. 213; Cappello, o. c., n. 695. 


61 Cappello, 0. c., n. 720; Vromant, o. c., n. 214; Wouters, 0. c., p. 67; 
Vermeersch, De forma sponsalium, n. 81-83. 
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both when there is probable danger of death threatening one 
of the parties, and quite apart from the danger of death, when 
according to a prudent judgement the inability to reach an 
authorized priest will last another month. It suffices that the 
danger of death or the great inconvenience should be present 
according to prudent judgement, and ‘ post factum standum 
est pro valore matrimonii ’. 


Part IV. APPLICATIONS OF CANON 1098 


After this analysis and commentary on canon 1098, it will 
repay the trouble to study its application in the three stand- 
ard cases, namely: marriage between two Catholics; marriage 
between a Catholic and a non-Catholic baptized person where, 
therefore, there is an impedimentum miztae religionis; and 
lastly a marriage between a Catholic and a non-baptized per- 
son, a case of disparitas cultus, therefore. We shall treat the 
cases one by one, and although we shall have to repeat our- 
selves now and again, such a regular treatment will make for 
clarity and clear-cut distinction. 


1. First Case: Two Catholics. 


It may easily happen that two Catholics, who want to 
marry, are living beyond the reach of a priest; we only have 
to think of those living on isolated ranches, plantations, is- 
lands, or in countries stricken by war or revolutions such as 
now is the case in the countries behind the Iron Curtain, 
China, etc. 

According to canon 1098 it is required that the testis quali- 
ficatus is ‘ physice absent’ and that this absence is prudently 
estimated to last for a month. Only under these circum- 
stances can the marriage be validly contracted in the presence 
of two witnesses. 

a. Physica absentia of the testis qualificatus. It is suffi- 
cient that it should be a moral absence, as explained previ- 
ously under III, n. 2, above, sc. even although physice prae- 


62 Payen, o. c., II, n. 1953. 
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sens, the priest cannot assist officially at the marriage as testis 
qualificatus. Or, physica absentia on the part of the couple 
ie. they cannot approach the priest by reason of danger of life 
or reputation, or due to floods, wild animals, infectious dis- 
eases etc., even when the grave incommodum affects only one 
of the parties. . 

As regards the distance, it need not be great absolute; it 
suffices if it constitutes a relatively grave incommodum for 
the couple due for instance to the expenses involved, or to im- 
passable roads, ete. They need not make use of train or car 
if these are too dear, and if these means of transportation are 
not the normal ones in that area. According to Payen, Cap- 
pello, and Vromant, these are media extraordinaria in many 
districts. Even less do they need to make use of telegraph or 
telephone. 

According to an answer of the S.C. Sacr. 22nd March, 
1910 * such a marriage is valid even if the couple intention- 
ally went to a place where no authorized priest was within 
reach, and this is even licit, since they merely use their 
rights.** Similarly it is licit to delay the marriage until all the 
conditions demanded by canon 1098 have been fulfilled.® 
Should the couple then contract a so-called civil marriage, i.e. 
according to the customs of the district, provided that all the 
conditions of canon 1098 have been fulfilled, even if they er- 
roneously believe that their marriage is invalid in the eyes of 
the Church and that therefore they have been guilty of sin, 
and even if they know nothing of the exception of canon 1098, 
still the marriage is valid. 

b. The second condition demanded is: “ Ut prudenter prae- 
videatur per mensem duraturam”. The marriage can be con- 
tracted on the very first day that one foresees that the absence 


83 AAS, 1910, p. 195, ad 3; cf. Payen, o. c., II, p. 222, nota 1. 


64 Wouters, De Forma promissionis et celebrationis Matrimonii, 1910 ed., 
Paul Brand, editio 5a, p. 41. 


90 Payen,-0. ¢,, 11, py 22a, fh. 1, 
86 Payen, o. c., II, p. 221, nota 3; Vromant, o. c., n. 207, p. 196, nota 2. 
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of the authorized priest will probably last a month. It makes 
no difference whether the priest was there recently or a long 
time ago. It is even valid and probably also licit if one de- 
liberately delays the marriage till that moment.* 

Since the canon says “Ut praevideatur” and not, “Ut 
nupturientes praevideant’”’, it appears not to be necessary 
that the parties themselves form the probable judgement 
about the absence for a month; it suffices that the inability 
to reach the priest should affect them personally, and that 
people (other people, the doctor, etc.) should foresee that it 
will last a full, uninterrupted month.® If it appears post 
factum that people were mistaken, this still does not affect 
the validity of the marriage, so long as the judgement had not 
been premature. 

c. Coram solis testibus. Since the Codex uses the plural, it 
goes without saying that one witness will not suffice. They 
need, however, ask or do nothing, even if the parties should 
unexpectedly exchange consent in their presence, that would 
be sufficient to satisfy the demands of the law; it suffices, 
therefore, if they are merely present.® 

In this connection the decision of the Code Commission of 
Oct. 16, 1919, n. 177° is of interest, which declared that in 
cases of clandestinity a declaration of nullity can be given by 
the Ordinary, (e.g. in cases of doubt about validity) without 
judicial procedure and intervention of the Defender of the 
Bond.” 


2. Second Case: Mizta religio. 

The following cases are only a few samples of the many 
which took place in missions where the priests had been in- 
terned during the war. 


67 Vromant, o. c., n. 206. 

68 Vromant, o. c., n. 207, 3. 

69 Vromant, o. c., n. 205; Cappello, o. c., n. 653. 

70 AAS, 1919, p. 479. 

71 Cf, Bouscaren, Canon Law Digest, I, canon 1990. 
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A Catholic girl married a protestant boy ‘ coram testibus 
tantum’, there being no priest available. The protestant 
promised to do all that the ‘ cautiones ? prescribe and the 
Catholic in her turn also gave the ‘ cautiones’. After the war 
the priest returned and found the protestant boy quite willing 
to sign the guarantees but he refused to admit that his mar- 
riage may have been invalid and to have it rectified in any 
way. The question is: was the marriage valid? What still 
needed to be done? 

In another case the ‘ cautiones’ were not given, and when 
the protestant on the return of the priest was told that he was 
obliged to give the ‘ cautiones’, he refused. Quid faciendum? 

a. According to canon 1060 the impediment of mixed reli- 
gion is an ‘ impedimentum prohibens’ which sub gravi forbids 
the marriage between a Catholic and a baptized non-Catholic, 
but does not make it invalid. Moreover, it is stipulated in 
canon 1061 that, before a dispensation from this impediment 
can be given, the ‘ cautiones’ must first be given, whereby the 
non-Catholic promises to avoid all that might lead to a weak- 
ening of the faith of the Catholic party, while both the Cath- 
olic and the non-Catholic party promise to see to the baptism 
and Catholic upbringing of the children of their marriage. 
The ‘ cautiones’ are required ad validitatem for the dispensa- 
tion, even in danger of death.” Hence, no dispensation from 
the impediment is possible without the ‘ cautiones’. And in 
the case where no dispensation from the impediment of mixed 
religion was obtained, the marriage is graviter illicitum, but 
all the same validum since it is a question of an impedi- 
mentum prohibens. If they contracted a marriage without 
the ‘ cautiones ’ being given either implicite or explicite,“ they 
are validly married without dispensation or suspension from 

72 Vromant, o. c., n. 99; De Smet, o. c., n. 762; Wernz-Vidal, o. c., n. 413; 
Bouscaren & Ellis, Commentary on Canon Law, p. 461, n. 4. ) 


73 Vromant, o. c. n, 205; Payen, o. c., I, n. 888 and casus 104; Cloran, 
Previews and practical cases, 1951, p. 32; Cappello, o. c., nn. 199, 309. 


74 Implictte given are valid according to S. Off. 10 May 1941; AAS, 1941, 
p. 294. 
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the impediment, and the Catholic party is punishable accord- 
ing to canon 2375, 1.e. ~pso facto excluded from all legitimate 
ecclesiastical acts and from the sacramentals.” The latae 
sententiae penalty of exclusion from legitimate ecclesiastical 
acts is vindicative and supposes full knowledge and delibera- 
tion, since canon 2375 uses the term ‘ ausi fuerint’. Hence 
ignorance even crass or supine, fear, even light, and any cause 
which lessens imputability excuses from the penalty (canon 
2229, par 1, 2). But the Ordinary can dispense from these 
penalties. However, as we saw already, the marriage is valid 
though punishable because of the absence of ‘ cautiones’. 

Since it is valid, a dispensation from the impediment of 
mixed religion is superfluous “* and so is a renovatio consen- 
sus.” The ‘ cautiones’ must be given by both parties, where 
possible. If the protestant refuses, at least the Catholic must 
give them ‘® and he must be reminded of his duty to try to 
convert the protestant party according to canon 1062. 

b. Let us now turn to the other case of a mixed marriage. 
Per se a Catholic may not marry a protestant because of the 
periculum perversionis. Not even God, and still less the 
Church, can ever allow people to expose themselves to the 
danger of losing their souls. In normal circumstances and 
from the nature of the case there is such a danger in mixed 
mariages. To remove this danger and to be certain that it 
has been changed from a periculum proximum into a peri- 
culum remotum, the Church imposes various conditions (i.e. 
cautelae) on the marrying parties, before the Church agrees 
to remove the impediment. The parties must solemnly prom- 
ise to keep these conditions. These promises or guarantees we 
call ‘ cautiones’ and since it is a question here of a contract in 
foro externo, it goes without saying that these guarantees 


75 Cf. Cloran, o. c., p. 285. 
76 Cloran, 0. c., p. 286. 
77 Payen, o. c., I, n. 891. 


78 Cappello, o. c., n. 322; Payen, o. c., I, n. 891. 
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must be given in a way which can be checked in foro externo, 
i.e. written where possible (canon 1061, par. 2) or manifested 
ad extra in another way, according to the custom of the 
place.”® Hence Propaganda could say on July 2nd 1930 Te- 
garding the ‘ cautiones’: “.. . dummodo moraliter certum sit 
partem acatholicam universae prolis . . . catholicam educa- 
tionem non esse impedituram ”, while the Holy Office on May 
10th 1941 ® explained that the use of a dispensation cannot 
be declared invalid if the ‘ cautiones’ were given ‘ saltem im- 
plicite’ i.e. by signs perceptible in foro externo.** It must 
also be observed that the Holy Office on Jan. 16th, 1942 ** has 
explained that the ‘ cautiones’ refer directly only to the child- 
ren still to be born. 

As is clear, both the impediment of mixed religion and the 
law about the giving of the ‘ cautiones’ (not the cautelae, for 
they are of divine law) are of ecclesiastical law. When it is a 
question of positive ecclesiastical laws, great inconvenience 
usually excuses from all guilt, since the positive laws cease to 
bind, when a great inconvenience or hardship stands in the 
way of the observance of the law.** Such an inconvenience is 
deemed to be present if a couple wishes to marry but no priest 
can be found, and prudent judgement foresees that it will last 
at least a month before an authorized priest can be had. This 
inconvenience frees the Catholic from the ‘ impedimentum 
mixtae religionis’ since it does not urge under these. circum- 
stances, and hence he can, without incurring the punishments 
of canon 2375, contract a valid marriage with a baptized 
protestant in the presence of two witnesses, if the parties at 
the same time declare their readiness to abide by the condi- 
tions of canon 1061 and also manifest it ad extra, i.e. promise 


79 Payen, o. c., I, n. 874; Vromant, o. c., n. 99. 
80 AAS, 1941, p. 294. 


81 Cf. S. Off., April 5, 1919; Bouscaren, Canon Law Digest, III, p. 151. 
82 AAS, 1942, p. 22. 


83 For further clarification, cf. Payen, o. c., I, n. 1099. Impossibilitas com- 
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to keep the cautelae. They must give the ‘ cautiones’ expli- 
cite ‘ad liceitatem’, but it suffices and they will be regarded 
as given, if the promises implicite manifestantur. Should any 
doubt exist about the baptism of the non-Catholic party, or 
should it arise at the ‘revalidatio’, one must according to 
canon 1070 par. 2 presume the validity of such a marriage in 
virtue of canon 1014 until it can be proved for certain that 
the one party was validly baptized while the other party was 
definitely not baptized. 


3. Third Case: Disparitas cultus. 


a. As regards the case of a Catholic who by virtue of canon 
1098 marries a heathen, we must first analyse the impedi- 
mentum disparitatis cultus. 

The impediment of disparity of cult is wmpediens ex jure 
divino but dirimens vel irritans ex lege ecclesiastica, i.e. ac- 
cording to divine and natural law one is forbidden to expose 
himself to a danger of perversion by marriage with an un- 
baptized person and hence the Church has declared Catholics 
‘“inhabiles’ to marry such a person, so that a marriage con- 
tract entered upon with a non-baptized person becomes in- 
valid, unless he previously obtained a dispensation from the 
impediment, since the Catholic has been declared incapable to 
make such a contract. Because the Church herself has im- 
posed this impediment, it can also be taken away by the 
Church by means of a dispensation. When that is done, the 
Catholic can, it is true, contract a marriage with the unbap- 
tized party, but that marriage is of course not a sacrament, 
since a unilateral sacrament of marriage is impossible. 

Our question is:—Is the impediment of disparity of cult 
which is an ‘impedimentum trritans’, also removed by a 
‘grave incommodum’? It is probable that it ceases to bind 
when there is a real, lasting, general impossibility either to 
marry a baptized person, or to approach the proper authorities 
in view of obtaining a dispensation. General, we say, Le. if it 
is applicable to every marriage in the district so that a Cath- 
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olic of necessity is doomed to remain unmarried or to marry a 
non-baptized person, “ ob veram et quasi perpetuam em DOSs 
bilitatem ineundi matrimonu cum parte baptizata ” says 
Payen.** And Vromant, commenting further says: “ Neces- 
sitas communis, quae sit sufficiens non necessario in magna 
quadam provincia exsistet, sed sufficit e.gs locus dissitus 
paucas etiam familias complectens. Neque obstat quod non- 
nulli christiani, sed paucissimi, promiscue in eodem loco vi- 
vant cum paganis, dummodo remaneant tam parum numerost 
ut, si inter seipsos tantum matrimonium inire queant, revera 
desideretur libertas ture naturali requisita, ad nuptias pru- 
denter ineundas”’.®* For in those circumstances the natural 
right to marry has precedence over this ecclesiastical law 
which forbids it and the Church does not want to force any- 
body to remain unmarried by her ‘ leges irritantes’. Neither 
is that the idea or purpose of these laws.8® Card. Gasparri, 
after having determined as a general rule, that ‘ ignorantia’ 
and ‘impossibilitas’ do not excuse from a diriment impedi- 
ment added: “ Excipe, si inmpedimentum juris ecclesiastici in 
ulis carcumstantus sit in oppositione cum jure naturali ad 
matrimonium, quia quis a matrimonio simpliciter abstinere 
deberet. Tunc enim impedimentum, quatenus juri naturali 
oppositum, cessare non est dubtum”’.8* Wernz-Vidal add to 
this in their traditionally careful way: “ Cui allegatae rationi 
sua probabilitas non videtur posse negari”’.88 Hence accord- 
ing to the general opinion of the authors *° by virtue of canon 
1098 a marriage can be probably validly contracted even when 


84.0. c., I, n. 1099, 1100. 
85 Vromant, o. c., n. 66. 
86 Payen, o. c., I, n. 567; III, n. 1099. 


87 Petri Card. Gasparri, De Matrimonio, 1932, I, nn. 260, 595; cf. Cappello, 
Once Ee ned OOn2, 


88 Wernz-Vidal, o. c., V, n. 273, nota 41. 


89 Vromant, o. c., n. 205; Cappello, o. ¢., n. 199, 692; Genicot-Salsmans, o. c., 
II, n. 523; Vlaming, Praelectiones Juris Canonici, I, n. 198; Payen, o. 6.1, 
p. 221, nota 1. 
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there is a diriment impediment of ecclesiastical law present, 
“urgente necessitate periculi mortis’, not by reason of a dis- 
pensation but because of a suspension of the ecclesiastical law 
in this conflict between ecclesiastical law and natural rights. 

b. But we have set ourselves the task to find out whether 
by reason of canon 1098 a valid marriage can be contracted 
outside of danger of death, if the impediment of disparity of 
cult is present and no dispensation of it has been obtained. 
By a synthesis of utterances of the Holy See and of authors 
we may be able to come to a definite conclusion regarding this 
matter. Cappello says: “ Hinc si in aliqua regione infidelium 
ita pauci essent Christian, ut non possent inter se matrimonia 
contrahere, et propter distantiam locorum aliasve circum- 
stantias non possent dispensationem petere super disparitate 
cultus, hoc impedimento Christiani, saltem probabiliter, non 
tenerentur’”’.°° Regarding this question, Vromant quotes an 
answer of the Holy Office, given 4th June 1851,°! where it is 
said that the Christians who, isolated among the heathens, 
live out of reach of a priest, (i.e. moralis impossibilitas!): “ si 
in hujusmodi angustiis nuptias ineant cum paganis, ne cogan- 
tur manere coelibes seu innupti, non sunt inquietandi, etsr 
nullam dispensationem acceperint”’, and so, concludes Vro- 
mant, such marriages are valid, notwithstanding the impedi- 
ment of disparity of cult.*? According to Payen * the Holy 
See intended by that answer to declare implicitly that the im- 
pediment was removed. 

This seems to be borne out by the answer of the S.C. de 
Prop. Fide on May 28th, 1900: “ Non constare in simili casu 


90 Q. c., III, n. 199; ef. also Gasparri, 0. c., n. 711; Noldin, o. c., I, n. 199; 
Collectanea, n. 1392. 
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de nullitate matrimonii sine dispensatione contractt Teas 
this juncture De Becker once more makes it clear that it need 
not be an absolute impossibility, but that an impossibilitas 
moralis suffices, i.e. a great difficulty or inconvenience to reach 
an authorized priest: “ Hxceptio tamen facienda esset pro 
casu plane extraordinario, quo Christiani in morali imposst- 
bilitate versarentur adeundi locum in quo sunt alii baptizati 


vel dispensationem impetrandi .. . tunc ex ipso jure naturali 
erui potest impedimentum non subsistere, dummodo remove- 
antur rationes periculi proximi’’.®® Payen is in complete 


agreement with this®* while Wernz-Vidal say: “Cui alle- 
gatae rationi sua probabilitas non videtur posse negari”’.** 

From all this we can safely conclude that according to au- 
thoritative authors the impediment of disparity of cult would 
cease when it would be very hard (moralis impossibilitas) for 
the Catholic party to reach a priest ** and he would otherwise 
be obliged to remain unmarried for a long time or for ever: 
“ob veram et quasi perpetuam impossibilitatem ineundi 
matrimoniu cum parte baptizata”’.®® It would be rash to in- 
terpret this as applying also in cases when the absence of the 
priest and the impossibility to reach him would last a month 
or a bit longer.* 

c. A final question is: what about the ‘ cautiones’ in such 
cases? 

We saw already that the ‘ cautiones’ are required ad validi- 
tatem for a dispensation of the impediment of mixed religion 
(canon 1061) and the same applies for a dispensation of the 
impediment of disparity of cult according to canon 1071. So 

4" Collectanea Soctetatis Missionum, 1905, n. 2203; cf. Payen, o. c., I, n. 
1101, p. 805, nota 1. 

95 0. c., p. 236. 

96 0. c., n. 1100. 

97 Wernz-Vidal, 0. c., V, n. 273, nota 41. 

8 Payen, o. c., I, n. 1099, ad finem. 

99 Vromant, 0. c., n. 66; Payen, o. c., I, n. 1102, 1099. 

100 Payen, o. c., I, p. 805, nota 2. 
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even in cases where canon 1098 applies, the dispensation or 
suspension will take effect only if the ‘ cautiones’ are present. 
In the absence of these guarantees, the dispensation or sus- 
pension does not take effect and hence the marriage would be 
invalid. 

The ‘ cautiones’ need not always be given ‘ formaliter’, but 
it suffices if they are given at least aequivalenter, or, to use 
the words of the S.C. de Prop. Fide on July 2nd 1930: 
“... dummodo moraliter certum sit partem acatholicam uni- 
versae prolis catholicam educationem non esse impeditu- 
rane oo 

So, where the non-Catholic party refuses to give the guar- 
antees, there can be no question of a valid dispensation from 
the impediment of disparity of cult. Such a marriage 
would, therefore, be invalid and, should they afterwards come 
to the priest, and the non-Catholic party still refuses to give 
the guarantees, a ‘ sanatio in radice’ can be given when the 
mixed marriage cannot be hindered or declared null without 
a great evil resulting.*** For such a sanatio the Catholic party 
will of course have to give the guarantees explicite and forma- 
liter and it suffices that one is morally certain that the non- 
Catholic party will not prevent the Catholic education of all 
the children.’ 

If both are prepared to give the ‘ cautiones ’, it may be that 
they were prepared to do so from the start of their married 
life, but failed to express the guarantees at least explicite due 
to ignorance. In such cases it cannot be proved that they 
were not extant at least implicite, which would suffice, as we 
have seen. 


101 Payen, o. c., I, n. 1102. 
102 AAS, 1930, p. 294. 
103§.C.S. Off., 14 Jan. 1932, AAS, 1932, p. 25. 


104. C. S. Off., April 12th 1899, apud Davis, Moral and Pastoral Theology, 
IV, p. 109. 


105 Vromant, o. c., n. 266. 
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Still, in both cases one must, according to the general opin- 
ion of authors, grant ‘ad cautelam’ a dispensation of the im- 
pediment at the time of a ‘ convalidatio ° or ‘ sanatio’ of such 
a marriage, which after all can only be declared valid by 
stretching the principle of ‘ epikeia’ in the application of 
canon 1098. For only by ‘ epikeia’ can the,impediment of 
disparity of cult be supposed to have ceased to exist in order 
to make the application of canon 1098 in such cases possible. 
On the occasion of such a ‘ convalidatio’ (or sanatio) before 
the renewal of mutual consent the guarantees must be given 
explicitly—if possible in writing—or otherwise in some other 
way perceptible ad eztra.'%° 


Conclusion. 


This canon, more perhaps than any other, shows again how 
considerate our Holy Mother the Church is. Strict disciplin- 
ary laws are imposed by her upon her children, and they are 
all for their own welfare. As soon, however, as they would 
militate unduly against their welfare, the Church is willing to 
adapt to embarrassing circumstances, mitigating her appar- 
ently inflexible laws for the benefit of her children. It is up 
to us, her priests, to make ourselves fully acquainted and con- 
versant with the laws and the mind of the Church in order to 
acquit ourselves of the great responsibility entrusted to us: to 


be worthy representatives of our Divine Master, the Good 
Shepherd. 


JOHN DE Reeper, M.H.F. 


106 Vromant, o. c., n. 66; Van Hove, o. c., n. 294; Payen, o. c., I, casus 
135, n. 1148. 


Cases and Sindies 


PRECAUTIONS AGAINST ABUSES IN FREQUENT (OR 
DAILY) COMMUNION IN SCHOOLS, RELIGIOUS 
COMMUNITIES AND SEMINARIES * 


Our Divine Saviour never specified how often the faithful should 
communicate, but simply told us, “ Except you eat tle flesh of 
the Son of Man and drink His blood, you shall not have life in 
you.” By this declaration the Blessed Christ did not impose the 
Eucharist as necessary “ necessitate medi”, since all Tradition 
declares that it is possible to attain eternal life without it. Yet, 
we are to understand that His words contain a formal command 
to communicate and, therefore, it is the obligation of all to make 
themselves capable of receiving It fruitfully through proper and 
worthy dispositions, and at the same time to safeguard against 
abuses of this sublime privilege. 

The Blessed Christ instituted this Sacrament under the forms of 
the ordinary daily food and drink of His hearers. The manna, also, 
a figure of the Holy Eucharist, was daily eaten by the Israelites. 
In the Acts of the Apostles dazly Communion is set forth in these 
words, “ and continuing daily with one accord in the temple, and 
breaking bread from house to house.” Such was the norm in the 
Infant Church. 

Good Christians continued to communicate at least once a week 
down to the time of Charlemagne (768-814). After the break-up 
of his empire, this custom came to an end. The Fourth Council 
of the Lateran (1215) finally had to compel the faithful, under 
pain of excommunication, to receive at least once a year. 

Later, through the work of St. Ignatius and St. Philip Neri, 
frequent Communion was again advocated, even daily reception 
was admitted as something very good, but there was a wide diver- 
gence of opinion as to the conditions required. Hence, in 1587 the 


* Address delivered by the Right Reverend Arthur R. Kerr, V.F., Pastor 
of St. Patrick’s Parish, La Junta, Colorado, at the Regional Meeting of The 
Canon Law Society of America, held at Pueblo, Colorado, October 14 and 


15, 1952. 
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Congregation of the Council forbade any general restrictions and 
ordered that no one should be repelled from the Sacred Banquet, 
even if he approached daily. In 1643 Arnauld’s Frequent Com- 
munion appeared in which he required, for worthy reception, severe 
penance for past sins and most pure love of God. Again the 
S. Congregation of the Council in 1679 stated in effect that no one 
with the proper dispositions should be repelled from daily Holy 
Communion. Confessors must decide how often their penitents 
may receive. Reception of Holy Communion, in spite of this 
decision, again became less and less frequent, especially when the 
ugly head of Jansenism began to rear itself. Now, through the 
noble efforts of Fenelon and St. Alphonsus, with continued recom- 
mendations from Popes Pius IX and Leo XIII, more frequent Com- 
munion became the practice and definitely received approval by 
Leo’s successor. 

The ever mighty but hidden hand of God, unerringly directing 
the destinies of the Mystical Body, the Church, has, perhaps, never 
been more evident than in the choice of the new Pope which the 
Sacred College of Cardinals made for the successor of Leo XIII. 
The “ Ignis Ardens” of Malachy was certainly set before the world 
in the election of Giuseppe Sarto, who took the Name of Pius X. 
The motto which this saintly Pope chose for his pontificate “ in- 
staurare omnia in Christo”? made the ‘ burning fire’ of love in his 
heart to center, before all else, its efforts in the promotion of piety 
among the faithful. Through a Decree of the Sacred Congregation 
of the Council, December 20, 1905, he advised all to receive Holy 
Communion frequently and, if possible, daily; even dispensing the 
sick from the obligation of fasting to the extent of enabling them 
to receive twice each month and oftener, as set forth in the Decree 
of the Sacred Congregation of Rites, December 7, 1906. Although 
the pontificate of Blessed Pius X was replete with memorable 
advancements in and for the Church, the Decree of August 15, 1910 
“Quam Singulart”’ became the notable one. Herein this outstand- 
ing Vicar of Christ recommended that the First Holy Communion 
of children should not be deferred too long after reaching the age 
of discretion. 

In order, now, to fruitfully discuss the phase of this vast subject 
of the Holy Eucharist allotted to us, namely, “ Precautions against 
abuses in frequent (or daily) Communion in schools, religious com- 
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munities and Seminaries,” the rules for frequent and daily Com- 
munion must be briefly stated. These are set forth in the decrees 
of the Congregation of the Council, “ Sacra Tridentina Synodus ” 
of December 20, 1905. 


1) Frequent and daily Communion . . . should be open to all the 
faithful, of whatever rank and condition of life; so that no one 
who is in the state of grace, and who approaches the Holy Table 
with a right and devout intention, can be lawfully hindered there- 
from. 

2) A right intention consists in this: that he who approaches the 
Holy Table should do so, not out of routine, or vainglory, or human 
respect, but for the purpose of pleasing God, or being more closely 
united with Him by charity, and of seeking this divine remedy for 
his weaknesses and defects. 

3) It is sufficient to be free from mortal sin, with the purpose of 
never sinning in the future. 

4) Care is to be taken that Holy Communion be preceded by 
serious preparation and followed by a suitable thanksgiving, accord- 
ing to each one’s strength, circumstances and duties. 

5 and 6) Deal with priests, confessors and preachers. 

7 and 8) Deal with daily Communion in religious communities 
and Catholic institutions of all kinds. 

9) Forbids any further controversy on the subject. 


The first rule as laid down by the Holy Synod naturally states 
that the primary requisite for the fruitful reception of Holy Com- 
munion is the state of grace. This is obtained either through the 
Sacrament of Baptism or that of Penance. Here we must observe 
that reasonable opportunities are to be provided for confession, 
especially in the case of school children. Why single out school 
children? Simply because they may not be as circumspect as grown 
folks and may view the whole problem from an entirely different 
angle. When children are receiving Holy Communion in a body, 
it might happen that some child would unfortunately commit a 
serious sin between the time of confession of the preceding day and 
the reception of Communion. The child would either absent him- 
self or approach the Altar unworthily rather than be singled out for 
not going to Holy Communion. This has happened and it may 
happen again. Further, I have known some of our good Sisters who 
have imprudently on a Monday morning asked for the hands of 
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those children who did not receive Holy Communion the day before. 
A child may unworthily receive just to avoid this opprobrium. 
Pastors of souls must use every precaution against such procedure. 
Personally, I am not too much in favor of herding our children to 
Communion. This, no doubt, will evoke some discussion, but that 
after all is what we are here for. The foregoing precaution requires 
opportunities for confession before Masses. This means incon- 
venience and extra work for the pastor of souls. But for what has 
he been ordained if not to spend himself and be spent for the spirit- 
ual betterment of souls entrusted to him? 

Another practice along this line of confession is that of hearing 
confessions for the school children the last period of the school day; 
where there is no parochial school but a religious instruction class, 
such as we have in La Junta, after Public School hours on an after- 
noon, say preceding the First Friday, precautions must be taken. 
Why? Because some children will go to confession (and worthily), 
but with no intention of going to Holy Communion the next morn- 
ing, just to avoid class attendance. My recommendation is to 
caution these children through the Sisters or lay teachers not to 
use confession time merely to be excused from class, since this cer- 
tainly could lessen their proper intention for receiving Holy Com- 
munion. I leave this in statu quo for further discussion. 

Another point at hand that needs serious consideration is the 
exceptional precaution that should be taken in preparing our chil- 
dren for their First Holy Communion. The idea which must be 
engendered into the consciousness of First Communicants is that 
in receiving Holy Communion they are partaking of the very Body, 
Blood, Soul and Divinity of Jesus. What happens? Curiosity 
takes over. The young mind may not be able to differentiate too 
clearly, and the carnal notion of those who said to our Blessed 
Saviour Himself, “this is a hard saying and who can listen to it” 
and therefore “ walked no more with Him,” may become uppermost 
in the child’s mind. 

As a young priest I had such a terrible situation come about. 
A child, after receiving the Sacred Host, stealthily took it from her 
mouth and placed It in her handkerchief so as to examine It more 
closely when she would later have the opportunity. The child told 
me about this many months later. From that time on I resolved 
that such a situation should never happen again with any children 
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to whom I should be giving First Holy Communion. For nearly 
30 years I have followed this precautionary procedure. During 
three or four instructions just prior to First Communion Dayet 
take a box of unconsecrated hosts and an empty ciborium to class 
with me. One of these unconsecrated hosts is handed to each child 
and all are instructed to examine it thoroughly because it is only 
a piece of bread made from pure wheaten flour, mixed to a paste 
with a little water than baked between two hot irons. Then they 
are told to put it on their tongues and swallow it without making 
faces. They are not to chew it and must try not to let it touch 
their teeth. Some gag and become very nervous and excited because 
it sticks to the roof of the mouth or has a slimy feeling as it is 
swallowed. This very thing happened to two children as I was 
preparing them for First Communion this last May. These two 
gagged every time the host was placed in the mouth and were ready 
to call off their First Communion. Fortunately, a week was had 
in which to work with them and the difficulty was overcome. Now, 
proper instructions every priest will have to work out for himself. 
When all distrust is eradicated from the children’s minds, I show 
them the ciborium with the instruction that whenever the priest 
gives them one of the hosts, which they have been examining, from 
this golden cup, It is no longer bread but the Body, Blood, Soul and 
Divinity of Jesus, even though that which they receive at that time 
in Holy Communion looks and tastes just like that which they are 
now handling. This, as far as I am concerned, is a must precaution 
against the natural curiosity of the child. And I might add that 
even my converts profit from a similar procedure. 

Another observation I wish to make now may cause the raising of 
eye brows. This is not theoretical, but very practical. It deals 
with the obligation of confessors in preparing souls for a worthy 
and fruitful reception of Holy Communion. In a few instances I 
have heard priests brag about the number of confessions, not only 
of children but also of grown folks, they have heard within a given 
time, allotting less than one minute to every confession. Time your- 
selves, dear Fathers, from the opening of the slide to its closing and 
see if this is possible when you are hearing confessions. If so, think 
of the Particular Judgment at which you will render an account for 
the unfruitful administration of the Sacrament of Penance. On 
the other hand, don’t keep a penitent 31 minutes in the confessional, 
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especially when there are many others waiting to go to confession. 
This I know happened and it was not a 1000 miles from here nor 
was it a 1000 years ago. 

We now come to the observations for Religious Communities and 
Seminaries. As far as these are concerned in the matter of the 
state of grace, or having opportunities to regain it, perchance it 
should be lost, there should be no difficulty, except*perhaps in Com- 
munities of Women and Christian Brothers. These generally do 
not have the “copia Confessarii”’ that Communities of men and 
Seminarians have. 

For fruitful reception of Holy Communion among women reli- 
gious Ordinary and Extraordinary confessors have a delicate prob- 
lem with which to deal. The following difficulties I know “in foro 
externo”’. Never one word of advice or correction was given to 
a group of nuns. If we are ever appointed as Ordinary or Extra- 
ordinary confessors to nuns, let us in the name of God be most dili- 
gent and not presume that just because a veil is worn, these nuns 
are not in need of direction. Incidentally, it may happen that 
many a nun could spiritually enlighten the confessor (rather than 
the confessor enlighten her) to whom she must submit herself for 
desired help on the road to perfection. 

Also we know that another difficulty presents itself at times in 
religious communities of women,—the lack of a confessor. There 
is not the freedom of choice or even the opportunity for confession. 
It is true, they may go outside to any duly authorized priest, but 
permission must be asked and a companion must go along. At times 
this can be, at least, embarrassing. 

Daily or frequent Communion requires a right and devout in- 
tention. This means, as rule two lays down, that approaching the 
Holy Table must not be out of routine, vainglory or human 
respect, but for the purpose of pleasing God, or being more closely 
united with Him in charity, and of seeking this divine remedy for 
one’s weaknesses and defects. 

Pastors of souls must often remind the faithful that the fruits 
of Communion depend on their dispositions, in other words, “ ex 
opere operantis”. These dispositions do not cause grace, for that 
is due to the Sacrament alone; but they are conditions without 
which grace cannot be produced. The window is not the cause of 
the light which enters the house, the sole cause of the light is the 
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sun. But the window is the indispensable condition for the en- 
trance of the light, and the larger the window the more abundantly 
the light will enter into the house. In like manner, the results of 
Communion vary with the dispositions of those who receive It. 
Between the minimum of dispositions (the state of grace and right 
intention) and the maximum dispositions that were had by the 
Blessed Mother, there are widely varying degrees of fruitfulness,— 
all depending on the dispositions of the one communicating. These 
dispositions are not determined merely on the recollection and prep- 
aration which precede the reception of Communion, but definitely 
on the more important period of sufficient time of recollection and 
thanksgiving after Communion, because the Author of Grace is 
within. 

Here goes a bomb shell into the air. No doubt I will be severely 
disagreed with, but what care I since it is my privilege and obli- 
gation to set forth what I think are precautions against fruitless 
Communions. 

I preface my observation, however, with these remarks. I am 
well aware of the fact that, especially in large Catholic communi- 
ties, many Masses are required to care for the congregation to fulfil 
their obligation of hearing Mass. Masses are required in some 
places every hour, and possibly oftener, from an early hour in the 
morning till noon. Churches must be emptied and filled within a 
given time. All of this Iam fully cognizant of, but what happens toa 
suitable thanksgiving, not daring to mention the quarter of an hour 
recommend by theologians? Out on the street goes the living taber- 
nacle utterly oblivious of what it contains. This is becoming more 
general among our communicants today whether sufficient time for 
a suitable thanksgiving is available or not. One pastor will preach 
and urge his people to remain after Mass, and he is called a rigorist; 
even Assistants take issue with him for pressing this business of 
striving after perfection and holiness to the so-called extreme. Yet, 
is not the fruitfulness of Holy Communion, as the Decree states, 
dependent upon the degree of recollection while the Blessed Christ 
in His Sacramental Presence is within us? Many frequent and 
daily Communicants are up and gone before the celebrant has been 
able to unvest in the sacristy. Some of these, it is true, remain 
recollected on their way home or to work, but these are the ex- 
ception rather than the rule. To remain after Mass just five 
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minutes would give about the quarter hour desired after the actual 
reception of Communion,—but how many remain even for this 
short period? 

Religious Communities and Seminaries should have no problem 
on this score, but the routine of daily reception must be carefully 
guarded against. Conferences should be given oiten enough to 
insure this. Priests above all must guard themselves against routine 
in their daily Mass. Young priests just out from the Seminary 
often fail to establish healthy and spiritual habits in their newly 
acquired freedom. Those who hear young priests’ confessions 
must encourage, reprove and exhort them to slacken not in keeping 
close to the Tabernacle. 

To accomplish all that has been thus far observed for the pro- 
motion of frequent Communion, and insuring its fruitfulness and 
preventing sacrileges, the most efficacious means is to provide the 
faithful of whatever class they are with the reasonable facilities of 
making their confessions. 

While frequent Communion is, as a general rule (Can. 862), to 
be recommended to all the faithful, the Decree urges its particular 
promotion and propagation in religious institutes of every kind 
(cf. Can. 595, § 2), in seminaries, and in all houses of Christian 
education. Henceforth, in all Institutes, whether of simple or of 
solemn vows, the rules or constitutions which set apart certain days 
for Communion must be regarded a directive (Can. 595, § 4) and 
in no wise as preceptive, that is, the number of Communions pre- 
scribed must be regarded as the minimum for the religious. In 
only one case (Can. 595, § 3), namely when a member of the com- 
munity has given grave scandal, or committed a grave external 
fault, may the superior forbid that person to approach the Holy 
Table before going to confession. It is the province of the con- 
fessor alone to direct his penitents as to the number of Communions. 
However, religious are not bound to follow the directions of a stricter 
confessor as to the number of Communions permitted, if a more 
lenient confessor allows more, provided the penitent is equally well 
known to both confessors. If the superior has grave reasons for 
thinking the number of Communions permitted as excessive, he may 
confer with the confessor, but in the event, it is the decision of the 
latter that must prevail. (Quemadmodum, n. 6, Fontes, n. 2017). 
This Decree seems to grant to confessors of religious men and 
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women more authority than the Decree “Sacra Tridentina Synodus” 
gives to the ordinary confessors. It still remains in force but the 
advice to foster frequent Communions, especially in religious com- 
munities, shows in what spirit it must be understood and applied. 

Precautions or conditions that are expedient, but not necessary, 
are freedom from venial sins, especially from such as are fully 
deliberate, and from all affection thereto, and these conditions will 
generally be realized by the very fact of daily Communion. It is 
obvious from the wording of the Decree that venial sin and affec- 
tion thereto are no obstacle to reception, and therefore that the 
state of habitual venial sin and habitual affection thereto—under- 
stood in the correct sense—would not render Communion received 
in such state a venial sin, though actual venial sin, such as osten- 
tation done from pride, would do so, as also would a conscious 
adherence to past venial sin. 

Negatively, to have a right intention the communicant should 
avoid routine, vainglory and human respect because these diminish 
the fruits of the Sacrament. Considering human frailty an im- 
plicit and subconscious right intention is sufficient. When sin be- 
comes less conspicuous and virtue more evident, the right intention 
necessary for frequent Communion is certainly in evidence. Such 
will be the case for all aspirants to the religious life and even the 
religious themselves. However, habitual neglect of preparation 
before and thanksgiving after Holy Communion definitely show 
that Communion is received merely from routine and must be 
checked. This is a precaution that must not be lightly looked upon 
by superiors in religious communities and spiritual directors in 
Seminaries. 

The Church forbids all sinners to receive Holy Communion, un- 
derstanding sinners as those with unconfessed and unabsolved 
mortal sins, because none of us should exclude ourselves from the 
category of sinners. Our Holy Mother Church imposes on her 
ministers the duty of refusing Communion to those who are un- 
worthy in the sense of confirmed sinners. The course to follow 
varies as that unworthiness is occult or public and also according 
as the request for Communion is made by the sinner publicly or 
in secret. There are many angles to be considered in this matter 
as well as many precautions that must be taken, but these are 
outside the scope of this paper. One point, nevertheless, to be 
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made is that we must not minimize the malice of sacrilegious 
Communions, and neither must or should we, by baseless exagger- 
ations, produce despair in the souls of the faithful, especially chil- 
dren. There have been some priests who, in order to emphasize 
the malice of sacrilegious Communion, call it the worst of all sins, 
equal to the treason of Judas. There may be some resemblance, 
yet there certainly is no equality between these two sins considered 
objectively. A sacrilegious Communion is not as great as a sin 
against faith, hope or charity. It is inferior even to perjury, be- 
cause perjury is directly opposed to the respect due to God. The 
base handling of the Blessed Sacrament and casting It into filth 
would be a far greater sin than receiving the Same in the state of 
mortal sin. Again I do not minimize sacrilegious Communions, 
but circumspection must be had in dealing with this matter. 

Certainly a person who receives Holy Communion every day 
is not dispensed from the obligation of confessing a mortal sin be- 
fore receiving just because there would be fear of provoking surprise 
or criticism by refraining from approaching the Holy Table,—this 
particularly in religious schools or communities. There are always 
ways out to have a ready answer for possible questions, such as 
willfully breaking the fast. 


THE EXTRAORDINARY MINISTER OF THE 
SACRAMENT OF CONFIRMATION * 


The ordinary minister of the Sacrament of Confirmation is a 
bishop only; this proposition, contained in canon 782, § 1, is de fide 
from the Council of Trent.1_ From the time of Photius, the schis- 
matic Greeks had been maintaining that simple priests were the 
ordinary ministers of Confirmation, a proposition the Council ex- 
pressly condemned. But, although it is de fide that only bishops 
are the ordinary ministers of the sacrament, it is theologically cer- 
tain that in extraordinary cases simple priests who have received 
from the Holy See immediately or mediately the faculty to do so 
are the extraordinary ministers of Confirmation. 


* Paper read by Very Rev. Joseph A. M. Quigley, J.C.D., at the Eastern 
Regional Conference Meeting of the Canon Law Society of America in New 
York City, May 20, 1953. 


1Sess. VII, de confirmatione, can. 3. 
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Coleman defines the extraordinary minister of Confirmation as 
a “priest who by the divine law does not derive the power to be 
a minister of Confirmation from the order he has received, but 
who by the plentitude of power of the Roman Pontiff is delegated 
to administer Confirmation in exceptional circumstances.” 2 

Although some theologians, among whom were Hugo of St. Victor, 
Durandus and Estius, denied the Sovereign Pontiff the right to 
grant to simple priests the faculty of confirming, the Scotists, the 
Thomists, Bellarmine, Suarez and de Lugo all regarded as valid 
Confirmation administered by a simple priest with Apostolic au- 
thority. From the earliest days in the Eastern Church priests have 
administered Confirmation immediately after Baptism; St. John 
Chrysostom was well aware of this fact, although he himself re- 
garded the administering of Confirmation as the prerogative of 
bishops. Long before the time of Photius it was customary in the 
East, and recognized by the West as valid. The matter came up 
for debate in the II General Council of Lyons (1274) and again at 
Florence (1439). Eugene IV declared in the Decree for the Ar- 
menians: “ However, we read that sometimes, by a dispensation 
granted by the Apostolic See for some reasonable and urgent cause, 
a simple priest administered this Sacrament with chrism conse- 
crated by a bishop.” ? Although this statement in itself does not 
justify the Eastern practice, it shows that the Holy See was aware 
of its existence and tolerated it. Benedict XIV expressly acknowl- 
edged its validity when he wrote: “ In other places, in which Con- 
firmation given by Greek priests is not expressly reprobated by the 
Apostolic See, it must be considered valid because of at least a 
tacit privilege conceded to these priests by the Apostolic See, for 
the forbearance and tolerance of the Roman Pontiff induces a pre- 
sumption of this privilege, since they knowingly did not contradict 
the Greek custom or ever condemn it.” 4 

Cappello asks the question, ‘ Does the priest who, as the extra- 
ordinary minister of Confirmation, administers this sacrament do 


2 The Minister of Confirmation, The Catholic University of America Canon 
Law Studies, n. 125 (Washington, D. C.: The Catholic University of America 
Press, 1941), p. 104. 

3 Pohle-Preuss, The Sacraments, I (3. ed., revised, St. Louis: B. Herder Book 
Co., 1919), p. 311. 

4 De Synodo Dioecesana (4 vols., Mechliniae, 1842), Lib. VII, cap. 9, n. 3. 
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so from the power of orders or of jurisdiction or a combination of 
both?” > Coleman asks a further question, “Is it something dis- 
tinct frorh orders and jurisdiction?” Cappello recounts six opin- 
ions, for three of which he admits probability. The first of these 
opinions teaches that the priest by his priestly ordination receives 
a power which extends itself to the valid conferring of Confirmation, 
but which power is today from the will of the Church, unlike in 
former centuries, restricted, and therefore cannot be used validly. 
This restriction comes from the power Christ gave the Church of 
restricting priestly power even under pain of nullity. Thus for the 
exercise of the power of confirming there is required the special 
faculty or delegation of the Roman Pontiff. 

The second of the opinions asserts that the priest by his ordina- 
tion receives absolute and direct, perfect and independent power 
regarding the Sacraments of Baptism and the Eucharist, but on 
the contrary only inchoative, indirect, imperfect and conditioned 
power regarding Confirmation. This power is conditioned on the 
will of the Pope, and only by his concession is it made perfect and 
absolute. When this concession is made, the priest confirms by 
his own priestly power received at ordination, but increased by 
delegation and adapted for a work which ordinarily exceeds it. 

The third opinion declares that a priest by ordination receives 
the power to confirm, perfect in itself, but conditioned and depend- 
ent on the will of the superior. Since by his very ordination a priest 
is the ordinary minister of solemn Baptism, why not in extraor- 
dinary cases also of Confirmation, since Confirmation is the per- 
fection and consummation of Baptism? If the priest has received 
the power to forgive sin and to confect the Body and Blood of 
Christ, why not also the power to confirm, which in itself is surely 
of lesser moment? 

Coleman gives this explanation. Confirmation, according to 
Suarez, primarily gives men the fulness of the Holy Ghost and the 
abundant helps which strengthen them to profess and practice their 
faith; it is administered to give them the character by which they 
are constituted soldiers of Christ. Coleman explains that by Con- 
firmation a person is constituted a soldier in the spiritual order, 
just as by the process of enlistment or commissioning a man be- 


5 De Sacramentis, I (3. ed., Taurinorum Augustae: Marietti, 1938), pp. 177 ff. 
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comes a soldier in the natural order.* In civil society it belongs to 
the chief, i.e., the general or the king, to admit men to the status 
of soldiers, the officers of lower rank receiving men into the army 
only with delegated authority. It accordingly pertains to the 
bishop, not by reason of jurisdiction, since he does not need juris- 
diction validly to confirm, nor by reason of his episcopal order, 
since otherwise no one but a bishop ever could confirm, but by 
reason of his ecclesiastical dignity, to constitute soldiers in the 
spiritual order. It belongs to him, therefore, so it seems, on ac- 
count of the pre-eminence which the episcopate gives him, by a 
certain “ praelatio,” which results from the episcopate, but which 
is not necessarily dependent upon it. Coleman, therefore, concludes 
that when a priest, who is inferior to a bishop in ecclesiastical dig- 
nity, receives the faculty to confirm, he receives “ a revocable grant 
of that dignity or of that pre-eminence by reason of which the 
bishop is able to constitute soldiers of Christ; it is not strictly in 
virtue of this borrowed pre-eminence that a priest confirms, but 
rather this is a condition, and given this condition the priest con- 
firms by an exercise of his priestly order.” 7 

Whatever the source of this power may be, Father Adam Ellis 
notes well that the decree of September 14, 1946, while giving the 
common doctrine regarding the ordinary and extraordinary minis- 
ter of Confirmation, very carefully refrains from any discussion of 
the nature of the faculty granted the extraordinary minister. In 
answer to the question, “ Is it the power of orders, or the power of 
jurisdiction, or some third thing? ”, he says that theologians have 
still to provide us with a satisfactory answer to this difficult 
problem.® 

Another question arises, whether the bishops apart from the pro- 
hibition of the Church could grant this faculty to priests, and the 
answer remains in dispute. In past ages, with at least the tacit ap- 
proval of the Pope, bishops did grant simple priests the faculty of 
administering Confirmation, but prescinding from present law, and 
presuming at least the tacit approval of the Pontiff, bishops could 
grant the faculty to priests as was done in former times.” 


6 Lehmkuhl, Theologia Moralis (2 vols., 12. e., Friburgi Brisgoviae: Herder, 
1914) yale ne Lab: 

7 The Minster of Confirmation, p. 109. 

8“ Canon Law Notes,” Theological Studies, VIII (1947), 121. 

9 Cappello, De Sacramentis, I, 179. 
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Thus we have the reason for the second paragraph of canon 782, 
which tells us that the extraordinary minister of Confirmation is a 
priest to whom the faculty of confirming has been granted either by 
the common law or by special indult of the Holy See. Besides the 
Cardinals of the Holy Roman Church not in episcopal orders, who 
enjoy this privilege from number 23 of the first paragraph of canon 
239, and who are given by the Annuario of 1952 as three in number, 
Abbots nullius and Prelates nullius, Vicars Apostolic and Prefects 
Apostolic, also enjoy this privilege by common law. Although 
Cardinals can validly and licitly confirm everywhere, these other 
prelates can validly confirm only within the confines of their indi- 
vidual territories, and only for the duration of their office. 

Hynes tells us that this privilege of Cardinals is new in the Code 
of Canon Law.!® Since the faculty of confirming may be delegated 
to simple priests, it was altogether fitting that, in view of the emi- 
nent dignity of the cardinalate, the common law should grant this 
faculty to Cardinals, all of whom by the present law must be at 
least in priests’ orders.11 There is, furthermore, no limitation placed 
on the faculty granted Cardinals, and they may administer the 
sacrament with pontificalia in all parts of the world, even without the 
permission of the local ordinary.1* While the law imposes the duty 
of duly recording the Confirmation in the proper register, still the 
Cardinal is not required to do this personally. If the parish priest 
of the confirmed is present at the ceremony, it is his duty without 
any admonition from the Cardinal to make the prescribed entry 
in the registers, both confirmation and baptismal. Should the 
parish priest, however, not be present, the Cardinal is required to 
inform him, or to see that he is informed, about the administration 
of the sacrament. Since the faculty to confirm given a cardinal is 
because of his dignity, ordinarily there is no obligation placed on 
him to make use of the privilege. 

Abbots nullius and Prelates nullius, ie., dioeceseos, are defined 
by the Code in canon 319 as prelates who rule over their own terri- 
tory, separated from every diocese, together with the clergy and 


10 The Privileges of Cardinals, The Catholic University of America Canon 


Law Studies, n. 217 (Washington, D. C.: The Catholic University of America 
Press, 1945), p. 60. 


11 Canon 282, § 1. 


12Coleman, The Minister of Confirmation, p. 63. 
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people thereof: such a territory is called an abbacy nullius or a 
prelacy nulliuws according as the principal church has abbatial or 
prelatial dignity. And an Abbott nullius or a Prelate nullius exer- 
cises quasi-episcopal jurisdiction over his territory. 

The abbacy nullius took its origin, the Annuario Pontificio tells 
us, from those great monasteries of the ninth and tenth centuries 
which exercised over the neighboring peoples pastoral care, and 
more or less archdiaconal jurisdiction. These abbeys gradually be- 
came exempt from the jurisdiction of the bishops, and the abbots 
thereof took quasi-episcopal jurisdiction, not only over their monks, 
but also over the churches dependent on the monasteries. Some 
secular chapters obtained a similar exemption and their provosts 
became prelates nulliws. Since in the twelfth century the abbacies 
nullius were few in number, the title is not found in the Decretals of 
Gregory IX, but it is referred to in the Liber Sixtus in a decree of 
Alexander IV. The Council of Trent recognized the prelate nullius 
and his prelature, determining the rights and duties thereof. In 
recent times the missionary activities of certain monasteries led to 
the creation of new abbacies nullius. In other cases, the small num- 
ber of the faithful, or peculiar political situations brought about 
the erection of prelacies nulliws as more or less provisional arrange- 
ments.}3 

The erection of these abbacies and prelacies is reserved to the 
Holy See, and normally they must contain at least three parishes. 
So also the abbots or prelates ruling them are either named or 
confirmed by the Sovereign Pontiff. Usually these prelates are 
without episcopal consecration, but the 1952 issue of the Annuario 
shows that, of the twenty-one extant abbacies nullius, five are gov- 
erned by abbots who are also bishops, and of the forty-four prel- 
acies, twenty-nine are governed by bishops and fifteen are vacant. 

Vicariates Apostolic are ecclesiastical territories, ruled by a 
Vicar Apostolic, established in missionary lands where the ecclesi- 
astical hierarchy has not as yet been fully organized. On the Vicar 
Apostolic, who governs in the name of the Sovereign Pontiff the 
territory assigned to him, depend all the missions and mission- 
stations in his territory. Ordinarily the Vicar Apostolic is a titular 
bishop. The first Vicars Apostolic in the modern sense of the term 
were instituted in the seventeenth century. Prefectures Apostolic 


13 Annuario Pontificio for 1952, p. 633. 
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also are ecclesiastical territories, analogous to Vicariates Apostolic, 
but governed by a Prefect Apostolic, who ordinarily lacks the epis- 
copal character. As a matter of fact, the Annuario of 1952 does 
not indicate one Vicar Apostolic who is not a bishop, or one Prefect 
Apostolic who is. 

Abbots and Prelates nullius who are bishops, and Vicars Apostolic 
and Prefects Apostolic who have the episcopal character, of course, 
can validly confirm, not only in their territories and during the time 
of their office, but even outside their territories and after they have 
resigned their office. All such prelates, however, who are not 
bishops can validly confirm only in their respective territories dur- 
ing the time of their office. They receive the power to confirm with 
their office; hence, when they take possession of their office, they 
receive also the power to confirm.1* Abbots and Prelates nullius, 
although they lack the episcopal character, may use in their proper 
territories the pontifical insignia together with a throne and balda- 
chin, and they celebrate the divine offices therein by pontifical rite. 
Hence in administering Confirmation they follow the ceremonies of 
the Pontificale Romanum. Vicars and Prefects Apostolic who lack 
the episcopal character, while they hold office and in their own terri- 
tory, are entitled to the insignia and privileges of prothonotaries 
apostolic de numero participantium. 

We come now to the consideration of the extraordinary minister 
of Confirmation who receives his faculty to confirm, not a ture, but 
through the delegation, either immediate or mediate, of the Sov- 
ereign Pontiff. These at the present time may be reduced to three 
classes: 1) priests delegated by a missionary ordinary by virtue of 
the Apostolic faculties; 2) parish priests, i.e., “ parochi” properly 
so called, and certain parochial vicars who by apostolic indult can 
confirm the faithful in danger of death from sickness, when the 
local ordinary or some other bishop cannot do so without grave 
inconvenience; and 3) priests of the Oriental rites from whom the 
faculty of confirming has not been withdrawn. 

Although it is clear from canon 782 that in the Code of Canon 
Law no power is given to the bishops whereby they are authorized to 
delegate priests to confirm, still both the major and the minor 


14Benko, The Abbot Nullius, The Catholic University of America Canon 
Law Studies, n. 173 (Washington, D. C.: The Catholic University of America 
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formulas of the Apostolic Faculties granted by the Sacred Congre- 
gation for the Propagation of the Faith permit the mission ordi- 
naries to grant the faculty of administering the Sacrament of Con- 
firmation to one or the other of their priests, that is, to a small 
number of their priests, so that in each mission station there will 
be only one priest who has the faculty, in any region considerably 
distant from the ordinary’s residence. Thus in the absence of any 
bishop they may confirm, observing the instruction on the Sacra- 
ment of Confirmation inserted in the Appendix of the Rituale 
Romanum. Incidentally, the difference between the Major and 
Minor Formulas is simply this: the Major Formula is granted to 
an ordinary who is a bishop, the Minor Formula to one who is not. 
Faculty Two of the Major Formula is omitted in the Minor, since 
it requires the exercise of the episcopal order, and Faculty Twenty 
of the Major Formula is modified so that the ordinary who is not 
a bishop may permit sacred orders to be conferred on ferials. 

Father Winslow tells us that this faculty is given to meet the 
peculiar needs of the missions and has to do with the minister of 
Confirmation and not the subject of Confirmation.© The ordinary 
may grant the faculty of administering the Sacrament of Confirma- 
tion to a few of his priests, the number contingent on the necessity, 
but in no case can more than one priest in the same mission station 
enjoy the faculty. 

Mindful of the fact that the ordinary minister of Confirmation is 
a bishop alone, the faculty has been granted, not as a mere matter 
of convenience, but as one of necessity, and its use is therefore re- 
stricted to territories distant from the residence of the ordinary. 
The distance, of course, is relative and is to be measured, not arith- 
metically, but by the greater or lesser difficulty of access: hence 
floods, swollen streams and rivers, the frequency of journeys through 
wild country the ordinary would be forced to make, the loss of time 
occasioned by the frequently irregular and uncertain travelling 
facilities, would be among the many causes which would make it 
inadvisable for the ordinary always to do the confirming himself. 
And the use of the faculty will enable many converts to receive the 
sacrament who might otherwise be deprived of it. 


15 4 Commentary on the Apostolic Faculties (Maryknoll, New York: Field 
Afar Press, 1946), pp. 36 ff. 
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It is the desire of the Holy See that Confirmation should be ad- 
ministered by the ordinary minister when feasible, and therefore 
for the lawful use of the faculty the extraordinary minister should 
not confirm, if a bishop, for example, even a chance visitor, is pres- 
ent, and is both able and willing to confirm. Should a bishop be 
present, but unable or unwilling to confirm, the priest possessing 
the faculty may make use of it.’® 

The priest who uses this faculty of the Apaeaniie: Faculties at the 
delegation of the mission-ordinary must observe the instructions on 
the Sacrament of Confirmation contained in the Appendix to the 
Roman Ritual. The substance of this instruction is that the chrism 
must have been blessed by a bishop on the previous Holy Thursday, 
and that only in case of necessity can old oils be used. Although 
it can be administered at any time, the sacrament should preferably 
be administered during the octave of Pentecost, and all the require- 
ments of the Canon Law concerning age, state of grace, instruction, 
sponsor and the like are to be observed. Furthermore the rubrics 
state that according to the ancient use of the Church confirmands 
should be fasting, and it hopes that this observance will be kept. 
This procedure is indicated presumably in order that the Confirma- 
tion can be followed by Mass at which they receive Holy Com- 
munion. The priest confirming wears a surplice and white stole, 
and he may use a cope if he so desires. He must take care not to 
confirm in the presence of heretics or schismatics, and much less is 
he to confirm with them assisting him. He is moreover to warn the 
sponsor to place his right hand on the right shoulder of the con- 
firmand whether an infant or an adult.17 

With regard to the faculties granted by the Sacred Congregation 
for the Propagation of the Faith to the mission-ordinaries, Winslow 
declares that the term “ mission-ordinary ” includes besides the 
Vicar or Prefect Apostolic, the vicar delegate, who in apostolic 
vicariates and prefectures takes the place of the vicar general, and 
also, sede vacante, the pro-vicar and the pro-prefect, or the senior 
priest of an independent mission territory. In answer to the ques- 
tion whether the vicar delegate can use the faculty to administer 
Confirmation, he feels it is not to the point to allege canon 201, § 3, 
for it is difficult to see how one could be said to exercise jurisdiction 


16 I[bid., p. 37. 
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on one’s own behalf were the vicar delegate to grant himself what 
he can grant others, the faculty to confirm. The use of this faculty 
is not in his own favor or on his own behalf. Winslow points out 
that during the recent war, i.e., World War II, while settling the 
problems incidental to the vicar delegate’s assuming power “ sede 
umpedita,” the Holy See expressly conferred on them the power to 
administer the Sacrament of Confirmation, and from this he feels 
that the right to use this faculty personally does not belong to the 
vicar delegate, and that he does not enjoy the faculties granted for 
the ordinary himself, for Faculty 52 of the Apostolic Faculties 
would thus have permitted him to confirm.18 

Although the Council of Trent has defined that a bishop alone is 
the ordinary minister of Confirmation and the Holy See has always 
provided that the administration of this sacrament be reserved, as 
far as possible, to the bishop as a right and an office which is proper 
to him, when the need and welfare of the faithful demand it, the 
Holy See has not hesitated to substitute a simple priest as the 
extraordinary minister of Confirmation. Such indults have been 
granted from time to time, for instance, to the Bishops of Latin 
America, April 30, 1929. By virtue of this indult, which was 
granted for ten years, the local ordinaries could depute, for ad- 
ministering the Sacrament of Confirmation, priests, who, as far as 
possible, were to be men raised to some ecclesiastical dignity, but 
never simple priests residing in the places where the Sacrament 
of Confirmation was to be administered. The Congregation recom- 
mended that these priests should be made Prothonotaries Apos- 
tolic.1® However, as late as 1935, the Holy See refused to extend 
the privilege to European bishops, advising them rather to ask for 
auxiliaries or coadjutors, or to obtain the help of neighboring bishops 
for the administration of Confirmation.”° 

Father Adam Ellis, in Theological Studies for 1947, on p. 118, 
points out that at the time the Code was being prepared some of 
the collaborators suggested that the Holy Father be asked to extend 
the power to confirm to other extraordinary ministers than those 
mentioned in canon 782, so that no child might die without the 
sacrament. He says that Father Wernz proposed a canon granting 


18 4 Commentary on the Apostolic Faculties, p. 39. 
19 Acta Apostolicae Sedis, XXI (1929), 554. 
20 Acta Apostolicae Sedis, XXVII (1935), 14. 
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power to parish priests to confer Confirmation as extraordinary 
ministers to dying persons, and that he backed his proposition with 
the observation that the children of schismatics were more privileged 
in this matter than the children of catholics. The Pontifical Com- 
mission had also proposed to ask the Holy Father to make this 
proposition a law before the promulgation of the Code. When the 
ravages of World War II increased the number of infants who died 
unconfirmed, and caused many children to grow into manhood and 
womanhood without the sacrament, Cardinal Iorio, Prefect of the 
Sacraments, championed the cause with Pope Pius XII, giving all 
the reasons suggested by the consultors of the Congregation. His 
Holiness commissioned the Congregation to make a thorough study 
of the matter, reporting to him the resolution adopted. When His 
Holiness thoroughly studied their report, he authorized the Con- 
gregation to draw up a decree providing for the needs of the times 
in this matter. 

Appearing in the Acta Apostolicae Sedis, Vol. XX XVIII (1946), 
the decree established the following provisions: 

1) By general indult of the Holy See, the faculty to confer the 
Sacrament of Confirmation as extraordinary ministers, according to 
canon 782, § 2, and solely in the cases and under the conditions 
mentioned below, is given to the following priests: 

a) To parish priests properly so called, i.e., parochz in the canoni- 
cal sense of the term, who have a proper territory; hence personal 
and family parish priests are excluded, unless they also enjoy a 
proper territory, even though it be cumulative. 

b) To the vicars mentioned in canon 471, i.e., vicars perpetual, 
and to the vicars econome, i.e., the administrators of a vacant 
parish; not however to the vicarius adiutor, given to an aged or 
infirm parish-priest. 

c) To priests to whom a certain territory has been committed 
exclusively and permanently, and with a determined church with 
the full care of souls, and with all the rights and duties of parish 
priests; this third class of priests would include all perpetual 
curacies, Vicarages and succursal churches whose rectors enjoy the 
full and independent care of souls, but who lack the title of parish 
priest. 

2) The above-mentioned ministers can validly and licitly confer 
the Sacrament of Confirmation themselves personally, but only 
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upon the faithful who are staying in their territory; this includes 
also places which have been withdrawn from parochial jurisdiction, 
such as seminaries, guest-houses, sanitaria and other institutions 
of every sort and also religious institutes howsoever exempt. These 
faithful of course by reason of grave illness must be in genuine 
danger of death from which it is foreseen that they will die. 

It is noted that, should the ministers exceed the limits of their 
mandate, they act invalidly, confer no sacrament, and are liable to 
the penalty of canon 2365, which ordains that a priest who, without 
having the faculty to confirm either by law or by indult from the 
Roman Pontiff, dares to administer the Sacrament of Confirmation, 
shall be suspended; of course, this penalty is of a ferendae sen- 
tentiae character; if he has the faculty but dares to exceed its 
limits, he is ipso facto deprived of the faculty. 

3) These ministers can use this faculty in the episcopal city 
itself, or outside of it, whether the see is occupied or vacant, pro- 
vided the bishop cannot be had, ie., is not available, or is lawfully 
impeded from conferring Confirmation in person, and there is at 
hand no other bishop who is in communion with the Holy See, even 
though he be only a titular bishop, who might take the ordinary’s 
place without grave inconvenience. 

4) Confirmation is to be conferred with a due observance of the 
discipline introduced by the Code of Canon Law as adapted to this 
matter, and with the use of the rite taken from the Roman Ritual, 
and the sacrament is to be administered “ gratis vero quovis titulo ”’, 
i.e., without charge or fee of any kind on any ground. 

5) Should the person to be confirmed have attained the use of 
reason, it is required in addition to the state of grace that there be 
some disposition and instruction so that the sacrament may be re- 
ceived with profit. It is therefore the duty of the minister to teach 
these sick persons in a way suited to their condition the truths which 
they must know, and to arouse in them some intention of receiving 
the sacrament. Should they recover, those whose business it is 
should see to it that, through appropriate instruction on the mys- 
teries of the faith, they be carefully taught the nature and effect of 
this sacrament. 

6) According to canon 798 the extraordinary minister shall record 
the fact that the sacrament has been conferred in the parish con- 
firmation register, by inscribing his own name, the name of the 
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person confirmed, and in case the latter is not his own subject, also 
the diocese and parish to which he belongs. He shall also record 
the names of the parents and sponsor, the date and the place, adding 
these words: “ Confirmation was conferred by Apostolic Indult, the 
person being in danger of death from grave illness.” An annotation 
also should be made in the baptismal register according to canon 
470, § 2. 

If the person confirmed belongs to another parish, the minister 
shall as soon as possible personally give notice of the administra- 
tion of the sacrament to the proper parish priest by an authentic 
document containing all the information mentioned above. 

The extraordinary minister is required to send immediately to the 
proper diocesan ordinary an authentic notice of the Confirmation 
together with an account of the circumstances affecting the case. 
And each year the local ordinary is bound to report to the Sacred 
Congregation the number of persons so confirmed in the preceding 
year, and a report of the manner in which the extraordinary minis- 
ters of his territory have proceeded in performing this important 
function. 

The second section of the decree gives a complete list of the 
canons of the Code regarding the extraordinary minister of Con- 
firmation, the matter to be used in the administration of the sacra- 
ment, the sponsors, the recording of the sacrament, and finally the 
penal legislation on the subject. These canons are: 


1) Canon 780: Concerning the manner in which Confirmation 
is conferred. 

2) Canon 732: Concerning the fact that, since Confirmation 
imprints a character, it cannot be repeated. 

3) Canon 781: Concerning the valid and licit remote matter of 
the sacrament. 

4) Canon 782; §§ 4-5: Concerning the Confirmation of Orien- 
tals by a Latin priest and of Latins by an 
Oriental priest. 

5) Canon 785; §§ 1-2: Concerning the obligation of the extra- 
ordinary minister to use the privilege in favor 
of those for whom it was granted. 

6) Canon 787: Ordering no one to neglect the reception of the 
sacrament. 
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7) Canon 793: Concerning the use of a sponsor at Baptism. 

8) Canon 794: Prohibiting more than one sponsor for each 
confirmand. 

9) Canon 795: Concerning the conditions for valid sponsorship. 

10) Canon 796: Concerning the conditions for lawful sponsor- 
ship 

11) Canon 797: Concerning the spiritual relationship which 
arises from Confirmation but does not constitute 
a matrimonial impediment (canon 1079). 

12) Canon 800: Concerning proof of the administration of the 
sacrament. 

13) Canon 2365: Concerning the penalties to be inflicted on a 
priest who dares to administer the sacrament 
without Apostolic indult. 


The third section reprints in detail the rite to be used by a priest 
who, in virtue of an Apostolic indult, confers the sacrament of 
Confirmation. This is taken from the typical edition of the 
Rituale Romanum for 1925. 

The decree does not grant all priests the power to confirm in 
danger of death, but observes the general principle that only priests 
of some rank or office or dignity should be delegated to confirm; 
hence the faculty is granted to all parish priests, i.e., parochi, having 
a proper territory. It is likewise granted to the vicars mentioned 
in canon 471, that is, to those who have the care of souls in a parish 
which has been united with a moral person, such as a religious 
house or a capitular church, and to vicars econome, that is, to priests 
appointed as administrators of vacant parishes. It is also granted, 
as has been pointed out, to a third class of priests, namely those 
who hold perpetual curacies, to the rectors of vicarages or succursal 
churches, who enjoy the full and independent care of souls, but lack 
the title of parish priest. Few such if any will be found here in the 
United States.?? 

From this, Father Connell points out, it follows that other priests 
called vicars do not possess the privilege, such as the vicarwus co- 
operator, the vicarius substitutus, and the vicarius adjutor, who as- 
sists an aged or infirm parish priest. It is not even enjoyed by the 
vicar general or the vicar capitular or administrator of a vacant 
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diocese, unless they be also parish priests, and then only for their 
parishes.?? 

The faculty is personal, and cannot be delegated to anyone, and 
its use is limited to the proper territory of the minister. A parish 
priest cannot use it in favor of a parishioner who happens to be out- 
side the parish limits. But within his parish limits he may confer 
Confirmation on any of the faithful who are in danger of death, 
whether infants, children or adults, whether they have a domicile, 
quasi-domicile, or simply happen to be there.** 

Hospital chaplains and military chaplains are not included in 
the decree of September 14, 1946, with which we have been dealing. 
However, the Archbishops and Bishops of the United States of 
America petitioned the Holy Father through the Sacred Congrega- 
tion of the Sacraments “that in so-called maternity houses or 
hospitals for parturient women, and in the orphanages of their 
several dioceses the chaplains of the same might validly and law- 
fully administer Confirmation to the infants received therein under 
the conditions of the decree of Sept. 14, 1946.” The reason for the 
petition was the very great difficulty for the local parish priest, 
obligated by the other duties of his ministery, to administer Con- 
firmation very generally, especially when the great number of sick 
infants residing in such institutions is taken into consideration. On 
October 25, 1948, the Holy Father permitted the chaplains of such 
institutions who were permanently attached thereto to administer 
the Sacrament of Confirmation to these children; if more than one 
chaplain is permanently attached to such an institution, the first of 
the chaplains has the faculty and the others are excluded. The 
faculty was granted for one year.** This faculty was renewed for 
another year, on February 6, 1950,*° and for three years, on January 
22, 1951.26 


22“ The Recent Decree Empowering Priests to Confirm,” American Eccle- 
stastical Review, CXVI (1947), 258. 

23 Hillis, “Canon Law Notes,” loc. cit. 

24 The Jurist, IX (1949), 261. 

25 The Jurist, X (1950), 214. 


26 The Jurist, XI (1951), 312. [On January 21, 1954, this faculty was again 
renewed, for another period of three years, by the Sacred Congregation of 
the Sacraments. ] 
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National parish priests, that is, the parish priests of national 
parishes, to whom the faithful of a particular nationality have been 
committed within a certain district, have the right to confirm in 
danger of death, even though the territorial parish priests within 
the same territory have this right also, since the decree states that 
the territory may be cumulative (1, a.). 

Since the decree of September 14, 1946, some interesting and im- 
portant additions have been made to the faculty. To all ordinaries 
who depend on the Sacred Congregation for the Propagation of the 
Faith, without prejudice to other indults they already have in this 
matter, His Holiness, Pius XII, December 18, 1947, gave the power 
by Apostolic Indult, according to canon 782, § 2, to give to all 
priests who are subject to them and have the care of souls the 
faculty to administer Sacred Confirmation validly to the faithful, 
whether adults or infants, who are within the territorial boundaries 
of the mission and are in danger of death; and to administer it licitly 
even in the place of residence of the bishop, provided no bishop is 
present in that place who is not lawfully prevented from attending; 
the formula prescribed by the Rituale Romanum is always to be 
observed.?? 

Again the Sacred Congregation for the Oriental Church issued 
a decree by order of His Holiness, Pius XII, on May 1, 1948, where- 
by Latin priests who have the power to confirm the faithful of 
their own rite can confirm also the faithful of the Oriental Rites 
under their spiritual care according to the Apostolic Constitution 
Orientalium Dignitas. Article nine of this Constitution provided 
that “every Oriental who is staying outside his patriarchate shall 
be under the administration of the Latin clergy.” Confirmation 
is to be administered, however, only provided it is clear that it 
was not already conferred, according to the usual practice, immedi- 
ately after Baptism.?° 

The recipient of Confirmation under the decree of September 14, 
1946, can be either an infant, a child or an adult. As we have 
seen, he need not be the subject of the parish priest who confirms, 
provided he is within his territory. Should there be a positive doubt 
as to whether the sacrament has ever been conferred, it may be 


27 Acta Apostolicae Sedis, XL (1948), 41; Bouscaren, The Canon Law Digest, 
Supplement through 1948 (Milwaukee: Bruce, 1949), p. 116. 

28 Acta Apostolicae Sedis, XL (1948), 422; Bouscaren, The Canon Law 
Digest, Supplement through 1948, p. 2. 
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given conditionally, but the condition need not be vocal, although 
Father Connell feels that it is fitting that the condition should be 
vocally expressed, “ Joannes, si non es confirmatus, signo te, etc.” 
The recipient must be in danger of death from a grave illness; 
hence not from any other cause, such as imminence of battle, pub- 
lic execution, or the like. In the April, 1947, issue of THE JuRISsT, 
Dr. Hannan stated that the faculty can be used in behalf of those 
who are in danger of death by reason of grave illness. If the danger 
of death arises from an extrinsic cause, such as the imminence of 
battle, the use of the faculty is not justified. He maintained that 
though one might hesitate to apply to the word “illness” in the 
decree the interpretation of the words of canon 940, “ ob infirm- 
itatem vel senium,” as accepted by the authors, nevertheless in view 
of the fact that the Sacred Congregation in the present decree em- 
ploys the words “ex gravi morbo,” when it could have used “ ob 
infirmtatem,” it seems reasonable to conclude that it adopted the 
words “ex gravi morbo”’ because the writers take it for granted 
in commenting on canon 940 that “infirmitas” and “ morbus” 
mean the same thing. Moreover, he declared, they understand it 
to include any intrinsic affection of the human organism, even 
though it may have originally arisen from a wound. He concluded 
that the faculty can be used if a decision can be made that the 
time has come for the last sacraments.?® And this is corroborated 
by Father Ellis, who says that the words “ex gravi morbo .. . ex 
quo decessurt praevideantur ” are practically equivalent to those 
other words used in the Code in analogous cases, e.g., “ urgente 
mortis periculo.” 8° 

Hannan also contended that many commentators feel that the 
conditions placed for the validity of the use of the faculty seem to 
be exhausted in the first and second paragraphs of the decree, es- 
pecially since a sentence at the end of the second paragraph, almost 
by way of summation, points to the invalidity of the act if it ex- 
ceeds the concession of the faculty and also to the penalties of canon 
2365.3! He felt that the judgment whether a bishop can be ob- 
tained or not seems to involve such an imponderable consideration 
that it could hardly have been in the mind of the Sacred Congre- 


29 The Jurist, VII (1947), 228. 
30 Theological Studies, VIII (1947), 121. 
31 The Jurist, VII (1947), 229. 
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gation to make the validity of the use of this faculty depend on its 
being a true one, and he cited Vromant as holding a like opinion 
regarding a similar restriction in the faculty of missionaries per- 
mitting them to confer this sacrament. The decree of 1946 itself 
states that priests endowed with the faculty may use it whether 
they are in the episcopal city or outside of it, whether the see is 
occupied by an incumbent or vacant, provided the diocesan bishop 
is unavailable or is lawfully prevented from conferring Confirma- 
tion, and there is no other bishop at hand in communion with the 
Apostolic See, who could without serious inconvenience take the 
other bishop’s place. While Father Connell seemed to think that, 
if a bishop could be procured without grave inconvenience, a priest 
who would perform the ceremony would not validly confer the 
sacrament, he insisted that it should be remembered that, even if a 
bishop could confer the sacrament without much inconvenience in a 
particular case, he could reasonably look on it as a grave incon- 
venience to attend to all cases of dying persons, and for that reason 
regard it as justifiable to attend none, since he might encounter 
serious hostility if he confirmed some dying persons and refused to 
confirm others.** Certainly, if a bishop is not actually present in 
the parish, it seems that the parish priest is justified in confirming, 
especially in our large American dioceses. 

Canon 785, in §§ 1 and 2, states that the bishop is by obligation 
held to administer this sacrament to those of his subjects who duly 
and reasonably ask for it, and that a priest having an Apostolic 
indult is also bound by the same obligation in favor of those for 
whom the faculty was granted. The question naturally arises 
whether a parish priest is bound by a slight or a grave obligation 
to confirm a dying person requesting this sacrament, either person- 
ally, or through his parents in the case of a dying infant. It seems 
that in individual cases, all other things being set aside, the parish 
priest has only a slight obligation to confirm, but if he habitually 
refuses to give this sacrament to the dying who reasonably ask for 
it, then it seems that the local ordinary would have reason for 
proceeding against such a parish priest, even to the point of remov- 
ing him from office. This opinion has been corroborated viva voce 
by Mer. Bartoccetti, unofficially, of course. ; 

There remains the consideration of the Oriental priest as the min- 
ister of Confirmation. Suffice it here to say that Catholic priests 


32 American Ecclesiastical Review, CXVI (1947), 261. 
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of the Oriental Rite confer Confirmation immediately after Baptism, 
except among the Italo-Greeks and certain others from whom the 
power has been withdrawn. Cappello states concerning the dissi- 
dents that more probably they do not validly confirm.** Coleman 
however places a good deal of stock on the response of the Holy 
Office in 1853.34 Two questions were submitted: 1) If a schismatic 
returns to the unity of the Church and, there being no people with 
whom he can practice the Greek rite, he embraces the Latin rite, 
remaining a layman, may the bishop of the Latin rite confirm him 
conditionally; 2) if children of Catholic parents are baptized by 
schismatics, may the Latin bishop confirm them conditionally? 
The reply was that it is not expedient that those confirmed by 
schismatic priests should be again confirmed. 

Then followed an “ ad mentem”’ in which it was stated that “ the 
understanding is that in particular cases the bishop should find out 
the exact place in which the converts had been confirmed. If in 
Bulgaria or the Island of Cyprus, in Italy or the adjacent isles, or 
among the Lebanon Maronites, or in some place where the faculty 
had been expressly revoked, they should be reconfirmed absolutely. 
If in Asia or in other places in which it had not been expressly re- 
voked, the people are not to be disturbed. In doubt however about 
the place or the mode or some other important circumstance, re- 
course should be had to the Holy See.” 

Coleman feels that this response shows that, in certain territories 
where the faculty was not expressly revoked, schismatic priests still 
enjoy it; he also feels that this response of 1853 is a safe guide as 
to the validity of confirmation administered by schismatie and 
heretical ministers.*> It is true, avers Coleman, that there are 
other later responses in the Collectanea on the question of Con- 
firmation administered by schismatics, but the reason for these 
subsequent questions was uncertainty whether or not the faculty to 
confirm had ever been conceded to priests in certain places, or, if 
conceded, whether or not it had been revoked. 


JosepH A. M. QUIGLEY 
PHILADELPHIA, Pa. 
33 De Sacramentis, I, 740. 


84 Collectanea 8. Congregationis de Propaganda Fide (2 vols., Romae: Ex 
Typis Polyglottis Vaticanis, 1907), I, n. 1095. 


35 The Minister of Confirmation, p. 56. 
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CANONICAL 


PROSCRIPTIONS OF BOOKS 


The Holy Office, on Dec. 14, 1953, announced the proscription of 
the book of Camille Muller, L’Encyclique “ Humani Generis” et 
les problémes scientifiques. On Feb. 4, 1954, it gave notice of the 
author’s submission. Jan. 14, 1954, the Holy Office proscribed the 
book of Jacqueline Martin, “ Plenitude,” Témoignage d’une femme 
sur Vamour. Jan. 16, 1954, it proscribed Bernhard Scheichelbauer’s 
Die Johannis-Freimaurerei, Versuch einer Einfiihrung. With re- 
gard to a pamphlet circulating in certain places under the title 
“ Secretum Felicitatis—Quindecim orationes a Domino S. Birgittae 
wm ecclesia S. Pauli, Romae, revelatae,’ which had appeared in 
various languages, the Holy Office advised that since in that 
pamphlet it was asserted that certain promises had been made by 
God to St. Brigid, the supernatural origin of which was in no wise 
proved, Bishops were not to give permission to publish or reprint 
pamphlets or writings which contained the aforesaid promises. 


= * * ae = 
ROSARY OF THE SEVEN DOLORS 


A plenary indulgence is granted once a day to those of the faith- 
ful who, having confessed and received Holy Communion, devoutly 
recite the Rosary of the Seven Dolors before the altar of the Most 
Blessed Sacrament, whether publicly exposed or kept within the 
tabernacle, the Sacred Penitentiary announced Jan. 15, 1954. 


* * % * % 


SCHOOL OF PALEOGRAPHY 


Replacing the “ Ordinances for the School of Paleography in the 
Pontifical Vatican Archives” laid down by Leo XIII, the Holy 
Father approved, Dec. 16, 1953, a Constitution for the Vatican 
School of Paleography in the Secret Vatican Archives. 


*% %& * % * 


Norte: In view of the special importance of the matter in the 
field of Canon Law, it is considered opportune and useful to repro- 
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duce here the complete text of the Motu Proprio, “ Ecclesiae bonum,” 
of His Holiness, Pope Pius XII, gloriously reigning, with respect to 
an amendment of canon 2319, § 1, 1°.* 


MOTU PROPRIO 
QuUAEDAM VERBA EXPUNGUNTUR A CAN. 2319, § 1, 1° 
PIUS PP: Al 


Ecclesiae bonum postulat ut, quantum fieri potest, caveamus ne, 
incertis privatorum hominum de germano canonum sensu opinioni- 
bus et coniecturis, Iuris canonici stabilitas in discrimen vocetur, 
neve, subtilitatibus et cavillationibus immorando, contra apertam 
legislatoris voluntatem, legum violatoribus indulgeatur iniuste, quod 
nervum ecclesiasticae disciplinae disrumpit. 

Sed quidam sacrorum canonum interpretes id non satis attendentes 
vim can. 2319 § 1, 1° extenuarunt atque, plus aequo innixi prae- 
scripto can. 1063 § 1 in eodem revocati, docuerunt non quodlibet 
matrimonium a catholicis initum seu attentatum coram ministro 
acatholico puniri excommunicatione Ordinario reservata. 

Itaque ne christifideles, metu poenae liberati, eilusmodi crimen 
admittere audeant, Nos, auditis Emis ac Revmis Patribus Supremae 
Sacrae Congregationis 8. Officii, Motu Proprio ac de plenitudine 
Apostolicae potestatis, decernimus atque iubemus ut a can. 2319 
§ 1, 1° expungantur verba “ contra praescriptum can. 1063 §1”’. 

Mandamus autem ut hae Litterae Apostolicae, Motu Proprio 
datae, in Actts Apostolicae Sedis edantur. 

Contrariis quibuslibet non obstantibus, etsi peculiarissima men- 
tione dignis. 

Datum Romae, apud §. Petrum, die XXV Decembris mensis, in 
festo Nativitatis Domini, anno MCMLIII, Pontificatus Nostri 
quinto decimo. 


PIUS PP. II 
OBSERVATIONS ON THE MOTU PROPRIO 
“ECCLESIAE BONUM ” 


The suppression effected by this Motu Proprio of the above stated 
passage causes the pertinent part of can. 2319, §1, 1° to read: 
Subsunt excommunicationt latae sententiae Ordinario reservatae 


* Acta Apostolicae Sedis, XXXXVI (1954), 88. 
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catholict; Quit matrimonium ineunt coram ministro acatholico. 
Hence all Catholics individually are liable to this penalty; that is, 
any Catholic entering or attempting marriage before a non-Catholic 
minister is subject to excommunication latae sententiae reserved 
to the Ordinary, whether the marriage in question is a mixed mar- 
riage or one in which both parties are Catholic. Special reference 
to can. 1063, $1 has been deleted. It would, of course, be absurd, 
in view of the manifest intent of the Motu Proprio, to employ in 
turn the prescripts of canons 19 and 2219, §1 to the text of canon 
2319, $1, 1° as amended, to the effect of restricting the latter’s 
scope to only a marriage between two Catholics. Such interpre- 
tation would be directly contrary to the norms of interpretation 
in canon 18. 

It appears to be clear from its text that the Motu Proprio demands 
immediate legal force; that is, that it does not permit a vacatto legis. 
For this decree is, according to the general tenor of its language, 
meant to be in effect a declarative authentic interpretation accord- 
ing to the norm of canon 17, § 2. 

Since explicit reference to canon 1063, § 1 is no longer contained 
in the text of canon 2319, §1, 1°, the question is entertained 
whether the term ministro acatholico in the latter canon is to be 
understood under the concept in the clause of canon 1063, $1: 
ministrum acatholicum uti sacris addictum, for the purpose of 
determining liability to excommunication. If so, excommunication 
would not be incurred in the case in which the civil official before 
whom this particular marriage is sought to be contracted happens 
also to be a non-Catholic minister, but who is acting in this in- 
stance solely with his independent authority of a civil official, 
and in the performance of a purely non-religious, civil marriage 
ceremony. 

Under later pre-Code law, the penalty of excommunication, re- 
served speciali modo to the Roman Pontiff, under a much broader 
provision in regard to apostasy and heresy established in the well 


1Cf., S.C.S. Off. (ad Ep. Osnabrugen.) 17 febr. 1864—Fontes, n. 976, where 
the doctrine on the present question is set forth. Cf., likewise, Fontes, n. 1112; 
Gasparri, Tractatus Canonicus de Matrimonio (3. ed. Parisiis, 1904), I, n. 517- 
518; Tanquerey, Synopsis Theologiae Moralis et Pastoralis (5.ed. Neo-Eboraci, 
Cincinnati, Chicagiae, 1908), I, n. 915; Genicot, Theologiae Moralis Institu- 
tiones (6. ed. J. Salsmans, Bruxellis, 1909), II, n. 520; Ojetti, Synopsis Rerum 
Moralium et Iuris Pontificit (3. ed. Romae, 1911), II, s.v. Mixta matrimoma, 


n. 2782. 
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known Constitution of Pius IX, “Apostolicae Sedis” (1869) ,? was 
applicable also to the case of Catholics contracting marriage be- 
fore a non-Catholic minister uti sacris addicto,? as at least favoring 
heresy * or as fautores haereticorum.® But the assessment of this 
grave transgression was in the view of some writers much more 
severe, scil., as an offense connoting implicit heresy,® or apparent 
adherence to a false sect (species adhaesionis falsae sectae, eo quod 
auctoritas religiosa in ministro sectae agnoscetur).* Such offenders 
were to be considered as “ accomplices of heretics”. This ap- 
praisal seems to have been much more in agreement with the deci- 
sions of the Holy See, which branded the delict as “ cum haereticis 
in eorum sacris communicatio”.® Thus at least externally favor 


2“Ttaque excommunicationi latae sententiae speciali modo Romano Pon- 
tifici reservatae subiacere declaramus: Omnes a christiana fide apostatas, et 
omnes ac singulos haereticos, quocumque nomine censeantur, et culuscumque 
sectae existant, eisque credentes, eorumque receptores, fautores, ac generaliter 
quoslibet illorum defensores.”—Fontes, n. 552, §1, 1. 


3 Fontes, n. 976, n. 1112, §7; Schneider, Fontes Juris Ecclesiastict Novissimi 
(Ratisbonae, 1895), p. 54, note 1, which contains pertinent information in ac- 
cord with what is stated in these remarks. Gasparri, op. cit., n. 520; Wernz, 
Ius Decretalium, Tom. IV, Ius Matrimoniale Eccl. Catholicae (2d. ed. Prati, 
1911), n. 588, note 42, p. 449. This note n. 42 is of considerable length, cover- 
ing nearly three pages, in which this question is examined with searching 
analysis and in much detail. Cf. also Genicot, op. cit., n. 520, n. 586. 


4 Tanquerey, op. cit., n. 915. Cf. also Leech, The Constitution “Apostolicae 
Sedis” and the “Codex Juris Canonict” (Universitas Catholica Americae, 
Sacra Facultas Theologica, No. 15, 1922), p. 91; Hollweck, Die Kirchlichen 
Strafgesetze (Mainz, 1899), pp. 164-165, note 3. 


5 Wernz, op. cit., n. 588, note 42, p. 450. The gist of the penal law as re- 
flecting the decisions of the Holy See in this matter is stated thus: “ Excom- 
municationem contrahi ab iis, qui matrimonium ineunt coram ministro haere- 
tico vel schismatico sacris addicto.”—Wernz, loc. cit., p. 449, infra. 


6“ Huie censurae propter haeresim implicitam subiacent catholici, qui matri- 
monium mixtum coram ministro haeretico contrahunt.”—Schneider, op. cit., 
p. 54, note 1, (Italics in original.) 


7 Genicot, op. cit., n. 520. 
8 Cf., Leech, op. cit., p. 91. 


9S.C.S. Off., instr. (ad omnes Ep. Ritus Orient.), 12 dec. 1888—Fontes, n. 
1112. The summation of the doctrine in question may be found in the decree 
of S.C.S. Off (ad Ep. Osnabrugen.), 17 febr. 1864: “Non latet, quibusdam in 
locis haereticum ministrum agere personam magistratus mere civilis, coram 
quo se sistere solent coniuges, aut etiam debent, ob finem politicum, nempe 
ut habeantur civiliter honesti coniuges, prolesque censeatur legitima. Tune 


DECREES AND DECISIONS Dilias 


is accorded to heresy.!° 

In the sources here cited two items may be noted. First, the 
concrete case explicitly considered, when contemplated therein, 
was that of mixed marriage.“ One must likewise conclude, how- 
ever, with equal assurance, that in any event the instance of 
marriage between two Catholics was manifestly included under the 
penal law. The Constitution “Apostolicae Sedis”’ was clearly suffi- 
ciently extensive to include such case. Secondly, in either case the 


vero urgentibus haereticis, aut lege civili imperante, non improbatur quod pars 
catholica una cum haeretica se sistant, ante vel post contractum ad formam 
Tridentini matrimonium, etiam coram ministro haeresi addicto ad actum 
civilem dumtaxat implendum. Etenim ad dubium olim sic expressum : 
“Utrum catholicus coram proprio catholico parocho cum haeretica contrahens, 
licite possit, urgentibus haereticis, matrimonium hoc ratificare coram ministro 
haeretico, si nulla hinc ritus haeretici professio habeatur, aut colligatur, et, 
quidquid minister haereticus in casu peragit, civilis dumtaxat et politica 
gratulatio sit et censeatur’; per S. Congregationem responsum fuit: 
Affirmative. 

“Verum enim vero quotiescumque minister haereticus censeatur veluti 
sacris addictus, et quasi parochi munere fungens, non licet catholicae parti 
una cum haeretica matrimonialem consensum coram tali ministello praestare, 
eo quia adhiberetur ad quamdam religiosam caeremoniam complendam, et 
pars catholica ritui haeretico se consociaret; unde oriretur quaedam implicita 
haeresi adhaesio, ac proinde illicita omnino haberetur cum haereticis in divinis 
communicatio. Ea propter etsi perniciosa haec consuetudo inoleverit ita ut a 
clero de facili corrigi non possit, nihilo tamen secius, omni adhibito studio ac 
zelo evellenda erit. Et sane Benedictus XIV aperte docet non licere contra- 
hentibus se sistere coram ministro haeretico, quatenus assistat ut minister 
addictus sacris, et contrahentes peccare mortaliter et esse monendos. Op- 
portune itaque ab Te instructi et commoniti parochi ac missionarii, edoceant 
fideles, qua publicis in ecclesiis catechesibus, qua privatis instructionibus, 
circa constantem Ecclesiae doctrinam et praxim, ita ut a mixtis contrahendis 
nuptiis, quoad fieri possit, salubriter avertantur; sin autem, abhorreant 
prorsus a celebrando matrimonio coram haeretico ministro sacris addicto, id 
quod omnimode illicitum et sacrilegum est.”—Fontes, n. 976. This official 
position in general with regard to the implications of contracting marriage 
before a non-Catholic minister was reaffirmed in a decision of the Holy See: 
S. CS. Off. 10 dec. 1902, wherein the decree of 1864, an excerpt of which has 
just been quoted, is explicitly referred to—Cf., Fontes, n. 1262, ad 30m. The 
relation of canon 1063 to these decrees is apparent; see the footnotes in the 


Code to this canon. 

10 Wernz, op. cit., n. 588, note 42, p. 450. 

11 Cf., also following decisions of the Holy Office: Fontes, n. 1029, n. 1052, 
n. 1150, n. 1154, n. 1219. 
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penal law in question was directed against heresy and any partici- 
pation therein involved in contracting marriage before a non- 
Catholic minister uti sacris addicto.12. There was drawn a manifest 
distinction between a non-Catholic minister as a civil official, not 
acting in his religious, ministerial capacity and a non-Catholic 
minister uti sacris addictus. In other words, this law was enacted 
and applied against contracting marriage before a non-Catholic 
minister in the latter capacity, acting formally as such; the penal 
law here did not concern itself with a marriage, so to say, coram 
ministro acatholico sacris non addicto. The law did concern itself 
with formal association in and acknowledgment of the sacra haerett- 
corum, even though the act was only external.1* The strict inter- 
pretation of penal law was involved and applied. 

There can hardly be any doubt that the existing law of canon 
2319, § 1, 1° as amended by the Motu Proprio is a restatement of 
its pre-Code counterpart in regard to the component parts of the 
offense here considered. Accordingly it should, therefore, be in- 
terpreted and applied in the same manner as its predecessor,!* to 
the effect that its penalty is incurred only by Catholics entering 
marriage coram ministro acatholico uti sacris addicto. 

It seems that in the United States, when matrimonial consent is 
given before a non-Catholic minister of religion who is not also an 
officially appointed civil magistrate or official as such, and inde- 
pendently of his legally acknowledged religious, ministerial status, 
the distinction between minister acatholicus uti sacris addictus and 
a person acting as a civil magistrate can not be made for the pur- 
pose of exemption from the penalty of canon 2319, $1, 1°. It is 
here submitted that he acts by permission of the state and in the 
eyes of the civil law precisely and only by reason of his established 
and legally accepted religious, ministerial status.15 


12 Cf., Gasparri, op. cit., n. 518. 
13 Cf., S.C. 8S. Off., 10 dec. 1902, ad 8u™_Fontes, n. 1262. 
14 Cf., can. 6, 2°-4°; can, 19; can. 2219, § 1. 


15 Perhaps contra, Zollmann, American Church Law (St. Paul: West Pub- 
lishing Co., 1933), §§ 451, 452. The writer believes that this exposition of the 
clergyman’s position in performing the marriage ceremony is not to the 
contrary, because the status of clergyman seems to be a necessary postulate 
in the exposition of the clergyman acting as a public, civil officer. See also 
Madden, Persons and Domestic Relations (St. Paul: West Publishing Co., 
1931), pp. 64-65. 
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Canon 2319, § 1, 1° amended presents the same penal legislation 
as enacted by the Third Plenary Council of Baltimore (Decr. n. 
127).*° It seems as a consequence that the Baltimore legislation 
has been retired. This conclusion is reached in view of canon 
2244, § 2, 3°.17 

J. SCHMIDT. 


% * * * * 


SPECIAL ANNOUNCEMENT: PUBLICATION OF 
THE PERIODICAL, LATINITAS 


The Faculty of the School of Canon Law of The Catholic Uni- 
versity of America is honored in availing itself of this opportunity 
to announce to the readers of The Jurist the publication of the 
Quarterly entitled LATINITAS. The Jurist wishes most cordially 
to welcome the appearance of this valuable and scholarly Periodical, 
with the anticipation of its enduring presence in an ever increasing 
circle of readers. The importance of its potential contribution to 
knowledge is apparent without the need of special vindication, since 
the purpose of LATINITAS is to foster and promote the study 
and use of Latin, which is truly the lingua catholica.* As such it 
should merit the attention and response which betoken scholarly 
appreciation. 

The descriptive title of this publication follows, together with a 
detailed exposition of its high endeavors and the personnel of its 
present Editorial Board, from information received from its office 
in Vatican City. 


16 Cf., also can. 2247, §2; Leech, op. cit., pp. 92-93. 


17 “ Censura latae sententiae multiplicatur: . . . Si delictum, diversis censuris 
a distinctis Superioribus punitum, semel aut pluries committatur.” Hence, 
perforce of the argumentum a contrario in the instance of the same censure 
(as is here the case) there can not be a multiplication of censure. The 
argument is valid and is demanded in virtue of can. 19 and can. 2219, §1, 
which require a strict and benign interpretation of penal law. This inter- 
pretation, in turn, is contrary to a multiplication of censure in the present 
instance. Thus in the ultimate analysis the Baltimore decree is contrary to 
the Code (cf., can. 6, 1°). 


*Pius XI, epist. apost. “Officiorum omnium”, 1 aug. 1922—Acta Apos- 
tolicae Sedis, XIV (1922), 449-458 (ad Emum P. D. Caietanum Bisleti 
S. R. E. Cardinalem Protodiaconum Praefectum Sacri Consilii Seminaris et 
Studiorum Universitatibus Curandis: De Seminariis et De Studiis Clericorum), 


on p. 453. 
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LATINITAS 
COMMENTARII LINGVAE: LATINAE EXCOLENDAE 


QVARTO QVOQVE MENSE EX OFFICINA LIBRARIA VATICANA PRODEVNTES 


Since the beginning of 1953, this periodical, approved of by the 
Holy See, has been published every three months, its purpose being 
to promote the study of the Latin tongue by virtue of its own im- 
portance and to revive its usage among all men especially among 
the educated. 

The following are the main subjects treated of in this publication: 
the duties and obligations of the Christian life; the rules to be used 
in the writing of Latin, the grammar and syntax, the composition 
and elaboration of speeches, the value and force of words, the 
creation of new words and the study of the classical authors accord- 
ing to philological principles. There will also be found a word 
about the method in which the language is treated in schools and 
text-books. Special attention will be given to the classical, human- 
ist and well-known modern authors, and some of their writings, not 
yet brought to light, will be frequently found in this work. 

Latin documents of the Catholic Church, and the study of the 
natural and physical sciences and new discoveries will be printed in 
Latin so that educated men of all nations may read and learn about 
them. Other commentaries will be found dealing with the elegant 
style of Latin speeches after the manner of the humanists. Finally, 
much useful and interesting matter will be provided by the in- 
clusion of many shorter articles under the following titles: The 
situation of Latin in our own times; an up-to-date chronicle of 
events; Replies to readers’ questions; Correspondence; Book re- 
views; there will also be found ‘ advertisements’ produced in the 
Latin language. 

When these commentaries were first published, they were dis- 
tributed throughout the whole world and they aroused the interest 
and enthusiasm of all admirers and students of the Latin tongue. 

The Sacred Congregation for Seminaries has recommended it to 
all its dependent institutes. 

For those who desire a deeper knowledge of the Latin language 
and also for those who delight in the pure usage of the Roman 
word, this Quarterly provides the very material required, and 
further, it provides a bond of union among all men in our day, 
especially for students the bond of a common language. 
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THE EprrortaL BoArp 


President: Mgr. Anthony Bacci, Secretary of the Office for Papal 
Briefs to the Heads of States. 
Members: Mgr. Joseph del Ton, Clerk of the Secretariate of State. 
The Very Rey. Charles Egger, Procurator General of 
the Canons Regular of the Lateran. 
Hyginus Funaioli, Professor of the University of Rome. 
The Rev. Victor Genovesi, S.J., Hymnologist of the 
Sacred Congregation of Rites. 
The Rev. Aemilius Springhetti, S.J., Professor of Latin 
of the Gregorian University. 
Onoratus Tescari, Professor of the University of Rome. 
Mgr. Hamlet Tondini, Director of the Apostolic Chan- 
cellery. 
Director of Publication: Hamlet Tondini. 
Secretary: Charles Egger. 
All communications should be addressed to “ LATINITAS ” 
Citta del Vaticano. (Vatican City) 


Subscription for one Year: In Italy ...... 1000 lire. 
@utside Ttaly 2-500; 1500 lire or $ 3. 
Single copies Tot Ttalyrenerc 300 lire 
Outside Italy ...... 400 ” or $ 0.80. 


Cash or cheques should be sent to:—Libreria Editrice Vaticana, 
Citta del Vaticano. (Vatican City). 


* % * *% % 


SECULAR 


HANDICAPPED CHILDREN 
A circuit court decision in Oregon has recently held that Port- 


land’s public schools must admit parochial school children to 
special classes for the handicapped. 


* * * % * 


KANSAS SCHOOL CASE DISMISSED 


The Kansas Supreme Court has recently upheld a lower court 
decision to dismiss a suit which had attempted to bar nuns from 
teaching in Kansas public schools. The case, the lower court held, 


222 THE JURIST 


had become “moot” since in the meantime the church in question 
had withdrawn use of its school from the public school system. 


*% * * * * 


ANTE-NUPTIAL AGREEMENT 


A decision of New York’s Appellate Division has held, 3-2, that 
a twelve-year-old son of separated parents could choose between 
his father’s Catholic religion and his mother’s Christian Science. 
The father had sued for annulment charging that his wife, contrary 
to an ante-nuptial agreement, was raising their only son as a Chris- 
tian Scientist, although he had been baptized a Catholic. A separa- 
tion was granted on the wife’s cross-complaint and she was ordered 
to abide by the agreement and educate the child in Catholic schools. 
This order, however, was later modified so that the child could 
attend the Christian Science church and the public schools if he 
wished. The dissenting judges doubted that the child was mature 
enough to make its own decisions in such an important matter. 


* * * + * 


CONSCIENTIOUS OBJECTOR 


The United States Supreme Court held recently that a selective 
service registrant was not entitled to complete disclosure of the 
F.B.I. file on review of a denial of his request to be classified as a 
conscientious objector. 


* * * * * 


JEHOVAH’S WITNESSES 


A Jehovah’s witness who devoted 150 hours a month to religious 
activities, and five hours a week to earning a meagre living was 
allowed by the United States Supreme Court to claim exemption 
from the draft as a “ regular minister of religion.” 


* * * * * 


WITNESS AS CONSCIENTIOUS OBJECTOR 


A man claiming status as a bona fide member of the Jehovah’s 
Witnesses sect and, as a believer in its principles, opposed to mili- 
tary service admitted to a hearing officer of the Department of 
Justice that he was not opposed to the use of force to defend his 
life, home or fellow Jehovah’s Witnesses. He also recognized the 
right and duty to fight if Jehovah commanded him to do so. The 
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Highth Circuit Court of Appeals held in this case that a person’s 
willingness to use force in self-defense was not a valid ground for 
denial of conscientious objector status, where the person’s bona 
fide religious belief is undisputed. The Court ruled, further, that 
& person is a conscientious objector when he objects to a flesh-and- 
blood war, whatever may be his attitude toward a religious war. 


* * * * * 


MUTILATED DEVISE 


After the Oklahoma Supreme Court held that one to whom in- 
sured personalty was bequeathed specifically was not entitled to 
the insurance proceeds if the property was damaged at the time 
of the death of the testator, but only to the property in its damaged 
condition a case involving realty arose in Kansas. The Supreme 
Court of that State held, contrariwise, that the widow of a man 
who died of his injuries fifteen hours after a tornado had struck 
and injured him and destroyed his buildings was not entitled to 
the insurance proceeds, though strictly they were personalty, but 
awarded them to the children under the general equitable principle 
that the proceeds stood in lieu of the destroyed buildings. 


% * * * * 


PUBLICATION OF WILL 


A New York testator had prepared a holographic will while in 
the safe-deposit vault of his bank, and asked two guards to witness 
it. He did not tell them that it was his will and they later testi- 
fied that they did not in fact know it was, although the would-be 
testator made equivocal statements to the effect “in case some- 
thing should happen...” There was no attestation clause, the 
guards simply signed to the right of the maker’s signature. The 
Court held the writing not entitled to probate on the ground that 
there had been no publication as required by the New York statute. 


*% % * % % 


TESTAMENTARY RESTRAINT ON MARRIAGE 


A will provided generally that any beneficiary who married a 
person “not born in the Jewish faith” and “not of Jewish blood” 
would be barred from participation in the estate along with the 
non-Jewish spouse. A great-granddaughter of the testator stated 
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that she planned to marry a non-Jewish person and sought a deter- 
mination of the will’s provisions‘in view of her proposed marriage. 
The New York Surrogate held that the restrictions on marriage 
were unequivocally set forth in the will and were within the realm 
of reasonable restraints permitted in wills. 


* * ae * * 


SITUS OF PROPERTY DEVISED 


The testator, an Ohio resident, made a devise in remainder to 
several charitable organizations. Under an Ohio statute invalidat- 
ing testamentary charitable gifts if the will is executed within one 
year of the testator’s death and he dies leaving lineal descendants, 
the remaindermen could not take. Part of the devise in question, 
however, consisted of land and mineral rights in Texas and the 
charities brought suit there to establish their rights in regard to 
that property. The Court held that the mineral interests were 
immovables and that the law of Texas, being the law of the situs, 
applied, and since Texas had no statute barring the charitable or- 
ganizations from receiving the remainders devised to them, they 
could have them. 


* * * * * 


PRESUMPTION OF REVOCATION OF WILL 


The testator executed three copies of the will, took one home 
with him, and left the other two at the office of his lawyer. After 
his death the copy which he had taken home could not be located, 
but the proponents offered one of the other executed copies. The 
contestant sought to invoke the doctrine of presumption of revoca- 
tion. The Court conceded that the doctrine was good Wisconsin 
Law and that in an applicable case it would operate to bar copies 
of the will. The Court, however, felt the evidence that the testator 
had referred to his will with satisfaction shortly before his death 
overcame the presumption, for only a preponderance of evidence 
is necessary to rebut the presumption. Furthermore, the contestant 
lived with the testator and was the one who had made the search 
for the will, so the Court observed the presumption “ is seriously 
diminished when it must depend on a search made by those whose 
interests will be impaired by the production of the will.” 


* * * * * 
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CLASS GIFTS IN WILLS 


The rules relating to the time of vesting of a class gift were ap- 
pled by the Fourth Circuit Court of Appeals to defeat the Attorney 
General in an attempt under the Trading with the Enemy Act to 
recover a testamentary bequest in favor of some German legatees. 
The Court held that the bequest was a class gift intended to vest 
at the legal or technical conclusion of the war, and that the class 
of beneficiaries was to be determined as of that time and not as of 
the date of the testator’s death. Consequently, the Court held, 
there was never any vesting while the beneficiaries were in enemy 
alien status. Since, however, at the time of the testator’s death 
it was not certain that the gift would vest within the time pre- 
scribed by the Rule against Perpetuities, the gift failed and the 
property went under the residuary clause of the will. 


* * * * * 


RESTRICTIVE COVENANTS 


After holding, in 1948, that racial restrictive covenants could 
not be enforced in equity against Negro purchasers because such 
enforcement would constitute state action denying equal protection 
of the laws, the United States Supreme Court was faced with the 
problem whether one Caucasian could sue another for damages for 
breach of such a covenant by selling to a non-Caucasian. The 
Court held that the Fourteenth Amendment also forbids an action 
at law for damages against such a cocovenantor who broke the 
covenant. 


* * * % *% 


SEGREGATION 


The San Francisco Housing Authority’s so-called “ neighborhood 
pattern policy,” under which certain housing projects are set aside 
for Negroes and Chinese while those racial groups are denied ad- 
mission to other projects, was overturned by the California District 
Court of Appeal, First District, as a violation of the Fourteenth 
Amendment. 


* * * % * 


AMENDING CHILD CUSTODY DECREE 


The Illinois Supreme Court, in a first-impression decision in the 
state, has ruled that a divorce court does not -lose jurisdiction to 
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amend the child custody provisions of a divorce decree after the 
death of one of the parties. Though in many states the rule is that 
a court does lose jurisdiction to modify the decree after the death 
of one of the parties, the Illinois statute provides that the divorce 
court may from time to time make modifications in the “ care, cus- 
tody and support of the children, as shall appear reasonable and 
proper,” with no reference to the death of a party to the original 
suit. 


* * * * * 


UNCLE-NIECE MARRIAGE 


The New York Court of Appeals recently ruled that a marriage 
between an Uncle and his half-niece, performed in Rhode Island in 
accordance with that state’s law, is valid in New York, and that 
the widower was therefore entitled to priority in issuance of letters 
of administration. The parties to the disputed wedlock, both 
Jewish, were residents of New York, which, along with Rhode 
Island, prohibits uncle-niece marriages as incestuous. In Rhode 
Island, however, there was in force at the time of the marriage a 
statute providing an exception to the rule where the marriage was 
between persons of the Jewish faith within the degrees of affinity 
and consanguinity allowed by their religion. There the marriage 
was. legal, so, although shortly after the marriage the parties re- 
turned to New York and lived there thirty-two years until the 
wife’s death, the Court considered it settled law that the legality 
of a marriage is to be determined by the law of the place where it 
is celebrated, subject to two exceptions: (a) cases within the pro- 
hibition of positive law, and (b) cases involving polygamy or incest 
in a degree regarded generally as within the prohibition of the natu- 
ral law. Since the New York statute proscribing the marriage was 
not specifically stated to have extraterritorial effect the Court would 
not so apply it. Since such marriages were permissible among 
Jews the Court held they could not be so odious as to fall within 
the prohibitions of natural law. 


* * * * * 
SUPPORT AND MAINTENANCE 


The Nebraska Supreme Court has held that a wife, while resid- 
ing with her husband and maintaining a home with him, cannot 
maintain an equitable action for an allowance of support and main- 
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tenance money. For such an action to lie the parties must be living 
separate and apart. There was no question of the bare necessities 
of life, such as food, being furnished, and so possible quasi-crimi- 
nal action for nonsupport was not involved. 


* * * * * 


DIVORCE, DOMICILIARY REQUIREMENTS 


A recent decision of the Court of Appeals for the Third Circuit 
has invalidated attempts by the legislature of the Virgin Islands 
to enact a presumption of domicile from presence and to dispense 
with domicile entirely when both parties are before the court. Un- 
der Islands’ law six weeks’ residence is required to file a divorce 
suit. In 1952 the Court of Appeals for the Third Circuit held that 
“residence” meant “domicile.” In 1953 the Legislative Assembly 
of the Islands amended the divorce law to provide: 1—that con- 
tinued presence in the jurisdiction for six weeks immediately prior 
to filing “ shall be prima facie evidence of domicile,” and 2—that if 
the defendant was personally served or entered appearance the 
trial court shall have jurisdiction to proceed “ without further 
reference to domicile . . .” 

In the case in question a husband entered his appearance in his 
wife’s divorce action and offered no defense. The trial judge, how- 
ever, dismissed the complaint, being dissatisfied with the domiciliary 
showing. The Court held that the presumption-of-domicile pro- 
vision of the statute was an “unreasonable interference by the 
legislative branch ... with the exercise of judicial power.” It 
went on to say, “ A six-weeks’ sojourn without proof of the intent 
with which one makes it, we think, tends to establish nothing but 
the fact of six weeks’ physical presence.” 

The Court further found that historically domestic relations are 
considered a matter of concern to the state where a person is 
domiciled, and held that the section of the statute dispensing with 
domicile conflicted with the due process clause of the Fifth Amend- 
ment. Divorce is founded on domicile and cannot be legislatively 
turned into a transitory action. 

The dissenting judges held that the presumption-of-domicile pro- 
vision of the statute had the effect only of shifting the burden of 
going forward with the evidence. They further held that histori- 
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cally and logically there was no reason for clinging to a domiciliary 
rule in divorce if-a legislative body saw fit to dispense with it. 

Over half the civil cases decided by Island courts in 1952, viz. 
343, were for divorce, and all save one were uncontested. 


WHAT IS TAXABLE ALIMONY? 


The Court of Appeals for the Seventh Circuit has ruled that life 
insurance premiums paid by a divorced husband under a separation 
agreement incident to the divorce are not taxable income to the 
divorced wife, when, under the agreement, the wife could share in 
the insurance proceeds only if she survived the husband, and in the 
event of her remarriage her share was curtailed. 


* * * = = 


POLYGAMY CASE 


The Arizona ‘ Short Creek affair,” which involved the arrests of 
several men of a discredited religious group who were maintaining 
a polygamous community in a remote section of the State, ended 
with the defendants receiving one year probation each. The defend- 
ants had pleaded guilty to a conspiracy charge. The Court pointed 
out that our way of life does not permit the practice of polygamy 
in America today. Not wanting to take the “revenge of society ”’ 
theory of punishment, and doubting that the “ rehabilitation ” 
theory would mean much in this case, and, finally, rejecting the 
“deterrent of others” theory, since imprisonment would not deter 
other fanatics, the Court placed the men on probation. 


* * * * * 


DISINTERMENT OF CORPSE 


The Supreme Court of New Mexico has denied a widow her ap- 
plication to disinter and change the burial place of her deceased 
husband. The widow had originally consented to the burial place 
and reserved a spot for herself. Her husband, in his lifetime, had 
likewise expressed a desire to be buried where he was. The widow 
later changed her mind. The Court held that disinterment should 
not be permitted unless compelling reasons are shown and found 
that none were evident in the case at hand. 


* * * * * 


Bonk Beviews 


SYNODUS DIOCESANA PORTLANDENSIS IN OREGON 
QUARTA, Praeside Eduardo D. Howard, Arch. Port. in Oregon. 
Ordinario. Pp. xvi-40. 


In recent years a number of synods have been held in the United 
States. Some of them have been reviewed in this magazine. It 
is now a pleasure to mention the statutes of the synod of the 
Archdiocese of Portland. 

In one way, these statutes must be considered as model legislation 
for a diocese or for an Archdiocese. They follow the proper con- 
cept of a diocesan synod. This means that the universal legislation 
of the Code of Canon Law is mostly omitted and that for the most 
part references, not citations, are found in regard to the Provincial 
Council of Portland. One who takes up these statutes knows pre- 
cisely what the particular law of the Archdiocese of Portland is: 
he is presumed to know the law of the Code and the Provincial 
Council. It is to be hoped that these statutes may at least be con- 
sidered a model of pertinence with deliberate omission of legis- 
lation not strictly diocesan. 

The content of the statutes of the Archdiocese of Portland runs 
fairly similar to that of other synods, namely, laws in reference 
to testaments, property, administration of Sacraments, etc. One 
specific item, however, can be mentioned. This is the determination 
of the portion of the funeral fee to be remitted to the proper pastor 
of a deceased parishioner. Some other statutes are set down in a 
hortatory fashion when no strict obligation can be maintained. An 
example of this is the desire of the Ordinary that a priest be named 
executor of another priest’s testament. 

Among other items, the Appendix contains excerpts from the law 


of Oregon on Wills and Marriages. 
EpwaArp ROELKER 


INDULGENCES. The Ordinary Power of Prelates inferior to 
the Pope to grant Indulgences, by Rev. Joseph Edward Campbell. 
The University of Ottawa Press, Ottawa, Ontario, 1953. Pp. 
xili-199. 

The canonical concept as well as the historical development of 
indulgences are worthy of study both in Canon Law and in Theology. 
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The theological aspects of indulgences are discussed in every treatise 
on Penance but their canonical aspects are not as often considered. 
After some preliminary pages, Fr. Campbell’s dissertation opens 
with an historical account of the granting of indulgences. Suffi- 
cient attention is paid to the various sources in legislation. Sufficient 
notice is also taken of authors who have written on indulgences. 
The more important part of this dissertation is the canonical 
commentary. The author considers the various canons where the 
power to grant indulgences is affixed to the ecclesiastical office. 
Changes in the law are carefully pointed out. All the various items 
which must be considered in granting indulgences, such grantor, 
grantee, locality, time, etc. are in turn subject to scrutiny and dis- 
position. While the discusion is at time brief, it is sufficient. 
There is, however, a real defect in this book. It has nothing to 
to do with actual history or doctrine. It is rather a reference to 
a list of conclusions which the author offers as a result of his study. 
These conclusions are in most cases nothing more than a restate- 
ment of or a very close inference from the text of the Code of 
Canon Law. In no real sense are these restatements the result of 
academic research. The author should have stated for his readers 
what he actually and personally discovered, or what new applica- 
tion he actually made of canonical doctrine. In this way, his own 
contribution to the study of Canon Law would be in better evidence. 
Although the bibliography is adequate, it contains too many 
typographical errors. The index is satisfactory. This book can be 
recommended to students of Canon Law and to Prelates who hold 
an ecclesiastical office. 
EpWArpD ROELKER 


THE LAW OF MUNICIPAL CONTRACTS WITH ANNO- 
TATED MODEL FORMS. By Charles S. Rhyne. National 
Institute of Municipal Law Officers, Washington, D. C., 1952. 
Pp. 192. 


A real need has long existed for a book which would set forth 
in clear terms the capacity and the limits of a city authorized to 
make contracts. Mr. Rhyne’s volume meets this need and it should 
have wide reception in municipal legal circles. Similar reception 
should be found among attorneys who represent contractors dealing 
with cities and municipalities in general. 
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Although everyone who enters into a contract should know his 
own as well as the other party’s contractual capacity, the author 
has seen fit to begin his text with a sufficiently detailed account of 
municipal capacity to make contracts and the exact limits within 
which this capacity can operate. To these items is mentioned the 
courts’ tendency to hold municipalities closely to their actual and 
immediately inferred powers. In a footnote, a case is cited ad rem 
that powers not contained in the charter to be valid must be neces- 
sary for operation, not merely convenient. It will repay a legal 
student to study these pages for they admirably indicate the oper- 
ation of a lesser civil unit within the framework of its respective 
State. Students of ecclesiastical law could likewise derive profit 
from these pages for suitable and instructive comparisons can be 
made in Public Ecclesiastical Law where lesser societies are con- 
tained within the universal Church. 

A feature of this book is a list of pertinent cases from which a 
lawyer can derive an almost complete concept of the rights and 
limits of municipalities in the matter of contracts. 

The main part of this book is devoted to a consideration of the 
many items which precede, accompany and follow the letting of 
contracts. It would take too long to assess each item separately 
but the interested lawyer and student as well as the pertinent 
municipal officer should consult the law each time a question arises. 
This is particularly true today when the operation of municipalities 
is broader than it probably was when the city was chartered. Every 
time an occasion for a contract arises, the law and ordinance should 
be checked for capacity, pertinent officer or committee and for 
probable delegation. Good faith is usually not enough. 

The author has arranged the index of his book in the best possible 
way. It is clear, detailed and explanatory. Even a novice in law 
can derive some benefit merely by using and studying this index. 


EpwArp ROELKER 


FOURTH COPYRIGHT LAW SYMPOSIUM. Sponsored by the 
American Society of Composers, Authors and Publishers, New 
York, N. Y., 1952. Pp. xvii-179. 


Laws of copyright have in course of time been corrected to the 
advantage of those whose product had formerly been at the wanton 
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use of despoilers. It has taken considerable and persistent effort 
to ensure a proper monetary return for the talent used and labor 
expended. 

As its title indicates, this book consists of several articles written 
on the general subject of copyright laws. These articles were 
submitted in a competition in which senior students of Law Schools 
were eligible. The winning article is, of course, published together 
with others judged worthy of public notice. 

The longest article is entitled “ The Doctrine of Moral Right and 
American Copyright Law”. This is a discussion of an author’s or 
composer’s right to his product in so far as it is really a part of 
his personality. To the reviewer, this idea deserves consideration 
by legislators. There can be little doubt that while some incon- 
venience may result the law should protect the author or composer. 
Their literary or musical efforts should not be regarded purely as 
benefactions. There are entirely too many people who want some- 
thing for nothing. 

EpwWArRD ROELKER 


LEGAL AID CONTRIBUTIONS TO THE RELIEF OF IN- 
ADEQUACY STATES IN DOMESTIC RELATIONS. By 
John H. Mariano. Council on Marriage Relations, Inc., New 
York, N. Y., 1952. Pp. 42. 


The author of the above named pamphlet is already known to 
the readers of this magazine. Some time ago a review appeared 
of his book on Marriage and Divorce. 

In the pamphlet under brief notice, the author continues his 
observations of domestic social relations. These observations will 
be of interest not only to the legal profession but also to the social 
worker. The general reader will at times be pained to learn that 
some imposition and fraud attends even the best efforts to assist 
the unfortunate. A psychologist will understand this. Others 
must practice resignation. 

Mr. Mariano’s pamphlet is well worth reading. 


EDWARD ROELKER 
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AMERICAN CONSTITUTIONAL CUSTOM. By Burleigh 
Cushing Rodick. Philosophical Library, New VorkeNeyiy 1953. 
Pp. xxi-244. Price, $4.75. 


When one considers the American Constitution, there are many 
notions which are difficult to eradicate. One of these is considered 
in the book under review. It is quite a common notion that our 
Constitution is for the most part a definite and significant break 
with earlier government. The principle of continuity with the 
past is largely either unaccepted or ignored. 

Of course, there are a number of important points where the 
American Constitution differs from English colonial rule. But it 
must be admitted that much traditional legislation is either in- 
corporated in the text of the American Constitution or accepted 
as its legitimate interpretation. This should not really surprise 
anyone for the first purpose of the colonial settlers was a recovery 
of their rights. Only later did the denial of these rights lead to 
the desire for independence and still later for the necessity of 
revolution. 

Through several interesting chapters, the author traces the de- 
velopment of American thought and practice from pre-revolution 
days to the adoption of the American Constitution. These chapters 
constitute the main body of his work. This is his set purpose. The 
facts, notions and tendencies discussed in these chapters give an 
adequate picture of the state of mind of the colonists at the time 
of the American Revolution. 

Of more general interest to the casual reader and of more specific 
interest to the student of American government are the author’s 
conclusions regarding the American State. Some of these con- 
clusions will rather startle a modern reader who feels that equal 
liberty, as it exists today, was always a practice as well as a right 
in the United States. The author sets down in a definite pattern 
the protagonists of each conflicting theory. It is highly significant 
that Thomas Jefferson, among all his contemporaries, stood out 
as a champion of equal rights for all. It is even more significant 
since Jefferson was not a resident of a state where the full force 
of these rights was even admitted. 

The bibliography is contained under several separate titles. 
This is convenient for the reader. The index is adequate. Not 
often does a book of this kind appear. The reviewer wishes it 


every success and broad circulation. 
Epwarp ROELKER 
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THE LIBRARIES OF THE LEGAL PROFESSION. By William 
R. Roalfe. A Study prepared for the Survey of the Legal Pro- 
fession under the auspices of the American Bar Association. 
West Publishing Co., St. Paul, Minn., 1953. Pp. xviii-471. 


Within a comparatively short time, several studies and surveys 
of matters pertaining to the legal profession have been published 
under the general auspices of the American Bar Association. All 
have contributed to a better view of the legal profession as well as 
suggesting where improvements may be possible. The present study 
of the libraries of the legal profession is no exception to the careful 
and consistent work of the series already published. 

The general plan of this book is simple enough. But in order to 
obtain satisfactory information for its sponsors, it was necessary 
to investigate, correlate and digest a large number of such facts 
as would properly set the whole problem of law libraries in focus. 
Thus, details of quantity of books, quality of service, location of 
libraries, compensation for assistance and many more items had 
to be checked and put in readable form. The result is a compre- 
hensive report which should deserve the gratitude of all lawyers. 

One is sympathetic toward lawyers who because of their age or 
locale are unable financially to keep up with current legal publi- 
cations. These lawyers should be advised to procure a copy of this 
publication. It could well be that loans of books from well-stocked 
libraries could be suitably arranged. 

Besides a satisfactory Index, an informative Appendix is pro- 
vided. This is constructed by Reginald Heber Smith, Director, 
Survey of the Legal Profession, and it consists of a bibliography of 
one hundred and fifty reports of the survey of the legal profession. 
Some of these reports are available only in periodicals. 


EDWARD ROELKER 


Chronicle 


GENERAL 


An episcopal committee of four has been appointed for promotion in the 
United States of an intensified program for the Confraternity of Christian 
Doctrine. Bishop Edwin V. O’Hara, Chairman of the episcopal committee, 
announced the names of the new committee as follows: Bishops Matthew F. 
Brady of Manchester, William P. O’Connor of Madison, Joseph M. Gilmore 
of Helena, and Hubert M. Newell of Cheyenne. 

* 2 * * * 


Marian theologians of Canada and the United States held the fifth con- 
vention of the Mariological Society of America on January 5-6 at Holy Name 
College, Washington, D. C. 


* * * * * 
National services during the Chair of Unity Octave were held January 


18-25 at the Shrine of the Immaculate Conception at The Catholic University 
of America, Washington, D. C. 


* x * * * 
The Missionaries of the Sacred Heart are celebrating the centenary of their 


founding this year. They were founded December 8, 1854, by Father Jules 
Chalier. 


* * * * * 
Of the 170 marriage cases decided by the Rota in 1953, 76 were declared 
null, The nullity of the other 94 cases was not upheld. Of all these cases, 
68 were adjudged in forma pauperum. 
* * * * * 
Ground-breaking ceremonies were held at Idlewild Airport, New York, for 
the Chapel of Our Lady of the Skies. 
* * * * X* 

Bishop Bryan J. McEntegart, Rector of The Catholic University of America, 
announced tuition scholarships for graduates of 23 Archdioceses for 1954-1955. 
* * * * * 

Archbishop Egidio Vagnozzi, Apostolic Nuncio to the Philippine Islands 


and former member of the staff of the Apostolic Delegation in Washington, 
D. C., celebrated the silver jubilee of his ordination to the priesthood. 


* * * * * 
On January 31, President and Mrs. Hisenhower attended the annual Red 


Mass at St. Matthew’s Cathedral, Washington, D. C. Archbishop O’Boyle 
celebrated the Mass. The sermon was delivered by Monsignor John K. 


Cartwright, rector of the Cathedral. 
* * * * * 
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The 15th anniversary of the coronation of Pope Pius XII was observed with 
the offering of Pontifical Mass by Bishop McEntegart, Rector of The Catholic 
University, at the National Shrine of the Immaculate Conception on the 
University campus. Coadjutor Bishop William A. Scully of Albany delivered 
the sermon. 

* * * * * 

The Most Reverend Silverio of St. Teresa, noted scholar and Prior General 

of the Discalced Carmelites died in Mexico of a heart attack. 
* * * * * : 

The Very Reverend William D. Buckley, O.S.F.S., has been renamed for 
a second term as American Provincial Superior of the Oblates of St. Francis 
de Sales. 


* * * * * 


DIGNITIES 


On January 14, His Eminence Samuel Cardinal Stritch, Archbishop of 
Chicago, installed the Most Reverend Raymond P. Hillinger, D.D., as head 
of the diocese of Rockford, Illinois. 


* * * * x 
Monsignor John J. McGuire of New York City has been appointed Vicar 
General of the Archdiocese of New York. 
* * x * * 
The Reverends Vincent J. Brosnon, Michael A. McGuire, Matthew F. 


Deahy, and Leo W. Madden of the Archdiocese of New York have been 
named Domestic Prelates by Pope Pius XII. 


* * * * * 
The Reverend Cyril Volleter, S.J., of St. Mary’s, Kansas, was named Presi- 


dent of the Mariological Society of America on January 6, succeeding the 
Reverend Juniper Carol, O.F.M., its founder and past president. 


* * * * * 


Bishop John J. Krol, Auxiliary Bishop of Cleveland, has been appointed 
Vicar General of the diocese of Cleveland. 


* * * * * 


The Reverend Robert P. Schertz of Westphalia, Texas, has been named 
a Domestic Prelate by Pope Pius XII. 


* * * * * 


Auxiliary Bishop Fulton J. Sheen received the “Mark of Achievement ” 
from the Federation of Jewish Philanthropies for his weekly television show. 
* * * * * 

The Reverend Brian F. Duffy, O.F.M., head of the department of theology 


at St. Bonaventure’s University, succeeded the late Reverend Vincent Devine, 
O.F.M., as Dean of the University. 


* * * * * 


CHRONICLE il 


Monsignor Gustav J. Schultheiss, secretary to Cardinal Spellman, has been 
appointed Chancellor of the Archdiocese of New York, secretary of the Board 
of Consultors, and chairman of the Archdiocesan Building Commission. 

* * * * * 

Monsignor J ohn J. Sheerin, Morristown, New Jersey, has been named Vicar 

General by Bishop James A. McNulty, of Paterson, New Jersey. 


* * * * * 


Bishop Walter P. Kellenburg, Auxiliary Bishop of New York, was named 
Bishop of Ogdensburg, succeeding Bishop McEntegart, recently appointed 
Rector of The Catholic University of America. His Eminence, Cardinal 
Spellman, installed Bishop Kellenburg on March 25. 

* * * * * 

Monsignor Joseph Annabring of Superior, Wisconsin, was named Bishop of 
Superior, Wisconsin, successor to Bishop Albert Meyer, who was elevated to 
the Archbishopric of Milwaukee. Bishop Annabring’s elevation raises the 
number of the hierarchy in this country to 200. The date of consecration 
was March 25. 


* * * * * 
Bishop John P. Cody, Auxiliary Bishop of St. Louis, was named Coadjutor 


with the right of succession to Bishop Charles H. Le Blond of St. Joseph, 
Missouri. Installation was March 25. 
* * * * * 

Pope Pius XII conferred the Papal Cross Pro Ecclesia et Pontifice on 
Monsignor Fenton, editor, and five members of the editorial board of the 
American Ecclesiastical Review. Members of the editorial board who were 
honored are: Fathers Edmond D. Benard, Eugene M. Burke, C.P.S., Francis 
J. Connell, C.SS.R., Thomas O. Martin, and Alfred C. Rush, C.SS.R. 


* * * * * 
Father Vittorio Costantini, O.F.M.Conyv., Provincial of the Province of 
Umbria, was elected 113th Minister General of the Friars Minor Conventual. 
Father Costantini is a native of Umbria. 
* * * * * 
The Very Reverend William P. Gaudreau, C.SS.R., of New York, is the 
first American to be named Superior General of the Redemptorists. 
* * * * * 
His Holiness Pope Pius XII celebrated his 78th birthday on March 2. This 
date was also the 15th anniversary of his election as Pope. 
* * * * * 
Father Thaddeus Lawton, O.P., a member of the Province of St. Albert the 
Great, has been named Prefect Apostolic of the newly created Prefecture of 


Sokoto in N. W. Nigeria. 
* * * * * 
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Monsignor Richard T. Crean was named Vicar General for Trenton, N. J. 
* * * * * 
Monsignor Gregory Smith was named Vicar General of the Archdiocese 
of Denver. 
* * * * * 
Monsignor Thomas J. Reed was named General Secretary of the Catholic 
Extension Society. 
* * = a * . 
Bishop Emmet M. Walsh of Youngstown, Ohio, has been appointed an 
Assistant at the Pontifical Throne by Pope Pius XII. 
* * * * * 
The Reverends Angelo A. Carpinella, John J. McCarthy and Constantine 
A. Vasys of the diocese of Worcester, Massachusetts, have been named 
Domestic Prelates by Pope Pius XII. Fathers Anthony Lekarezyk, Francis 


J. Warburton, and Armand J. Barrette of the same diocese have been named 
Papal Chamberlains by Pope Pius XII. 


* * * * * 
The Reverend James P. Timmins of Hartford, Connecticut, has been named 
a Domestic Prelate by Pope Pius XII. 
* * * * * 
Monsignor Patrick Ryan, priest of the Archdiocese of St. Paul, Minnesota, 


has served in the United States Army for the past 25 years and has been 
recently appointed Chief of Chaplains with the rank of Major General. 


* * * * * 


